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AGENDA ‘
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
JUNE 18-19, 1998

1. Opening Remarks of the Chair

Announcement of New Chair

Report on Actions Taken at the Judicial Conference Session

‘Standing Committee Report to the Judicial Conference

Executive Committee’s Request to Explore Shortening Rulemaking Process

2. ACTION — Approval of Minutes
3. Report of the Administrative Office
A. Pending legislation affecting rules
B. Administrative action
4. Report of the Federal Judicial Center
5. Report of the Advisory Committee on Appellate Rules
L Minutes and other informational 1tems
6. Report of the Advisory Comm1t1tee on Bankruptcy Rules
A. ACTION — Proposed amendments to Rules 1017, 1019, 2002, 2003, 3020,
3021, 4001, 4004, 4007, 6004, 6006, 7001, 7004, 7062, 9006, and 9014 for
approval and transmission to the Judicial Conference
B. ACTION — (Litigation Package) Proposed amendments to Rules 1006, 1007,
1014, 1017, 2001, 2004, 2007, 2014, 2016, 3001, 3006, 3007, 3012, 3013, 3015,
3019, 3020, 4001, 6004, 6006, 6007, 9006 9013 9014, 9017 9021, and 9034 for

public comment

C. ACTION — Proposed amendments to Rules 1007, 1017, 2002, 4003, 4004, and
5003 for public comment

D. ACTION — Proposed amendments to Forms 1 and 7 for public comment

E. ACTION — Rules-related recommendations in the National Bankruptcy
Commission’s report

F. Minutes and other informational items
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June 18-19, 1998 :
Page Two |

7. Report of the Advisory Committee on Civil Rules 3

A. ACTION — Proposed amendments to Rules 5, 14, 26, 30, 34, and 37, and to
Rules B, C, and E of the Supplemental Rules for Certain Admiralty and Maritime
Claims for public comment (Proposed amendments to Rule 14 and Admiralty
Rules B, C, and E approved at earlier meeting) ]

B. Report on Mass Torts Working Group (Oral report)

C. Minutes and other informational items E i

8. Report of the Advisory Committee on Criminal Rules gf"l
b

A. ACTION — Proposed amendments to Rules 6, 7, 11, 24, 31,32,38,54,and a

new Rule 32.2 for approval and transmission to the J udicial Conference g”’i

B. Minutes and other informational items B

9. Report of the Advisory Committee on Evidence Rules L.
A. ACTION— Proposed amendments to Rules 103, 404, 701, 702, 703, 803, and g

902 for public comment (Proposed amendments to Rules 103, 404, 803, and 902
approved at earlier meeting)

B. Minutes and other informational items

10.  Status Report on Proposed Rules Governing Attorney Conduct

11.  Report of the Style Subcommittee (Oral report)

| ]

12.  Report of the Technology Subcommittee -
-

13.  Old Business (Oral report) E |
14.  Next Committee Meeting: New Orleans? January 14-15, 1998 E[
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair:

Honorable Alicemarie H. Stotler
United States District Judge

751 West Santa Ana Boulevard
Santa Ana, California 92701

Members:

Honorable Anthony J. Scirica

United States Circuit Judge

22614 United States Courthouse
Independence Mall West, 601 Market Street
Philadelphia, Pennsylvania 19106

Honorable Phyllis A. Kravitch

United States Circuit Judge

Elbert P. Tuttle Court of Appeals Building
56 Forsyth Street, N.W.

Atlanta, Georgia 30303

Honorable A. Wallace Tashima

United States Circuit Judge

Richard H. Chambers Court of Appeals Building
125 South Grand Avenue

Pasadena, California 91105-1652

Honorable William R. Wilson, Jr.
United States District Judge

600 West Capitol Avenue, Room 149
Little Rock, Arkansas 72201

Honorable James A. Parker
United States District Judge

P.O. Box 566

Albuquerque, New Mexico 87103

Honorable Frank W. Bullock, Jr.

Chief Judge, United States District Court
Post Office Box 3223

Greensboro, North Carolina 27402

May 13, 1998
Doc. No. 1651

Area Code 714
836-2055

FAX-714-836-2062

Area Code 215
597-2399

FAX-215-597-7373
Area Code 404
335-6300
FAX-404-335-6308

Area Code 626
583-7374

FAX-626-583-7387

Area Code 501
324-6863

FAX-501-324-6869

Area Code 505
248-8136

FAX-505-248-8139

Area Code 336
332-6070

FAX-336-332-6075



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable Morey L. Sear

Chief Judge, United States District Court
United States Courthouse

500 Camp Street, C-256

New Orleans, Louisiana 70130

Honorable E. Norman Veasey

Chief Justice, Supreme Court of Delaware
Carvel State Office Building

820 North French Street, 11th Floor
Wilmington, Delaware 19801

Professor Geoffrey C. Hazard, Jr.
Director, The American Law Institute
(Trustee Professor of Law

University of Pennsylvania Law School)
4025 Chestnut Street

Philadelphia, Pennsylvania 191 04-3099

Honorable Alan C. Sundberg
General Counsel

Florida State University

211 Westcott Building
Tallahassee, Florida 32306

Sol Schreiber, Esquire

Milberg, Weiss, Bershad, Hynes & Lerach
One Pennsylvania Plaza, 49th Floor

New York, New York 10119-0165

Gene W. Lafitte, Esquire
Liskow & Lewis

50th Floor, One Shell Square
701 Poydras Street

New Orleans, Louisiana 70139

Patrick F. McCartan, Esquire
Jones, Day, Reavis & Pogue
North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

May 13, 1998
Doc. No. 1651

Area Code 504
589-7500

FAX-504-589-2057
Area Code 302
577-8700
FAX-302-577-3702
Area Code 215
243-1684
(215-898-7494)
FAX-215-243-1470
Area Code 850
644-3300
FAX-850-644-9936
Area Code 212
594-5300
FAX-212-868-1229

Area Code 504
581-7979

FAX-504-556-4108
Area Code 216
586-3939

FAX-216-579-0212
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Deputy Attorney General (ex officio)

Honorable Eric H. Holder, Jr.

4111 U.S. Department of Justice
10th & Constitution Avenue, N.W.
Washington, D.C.. 20530

ATTN: Eileen C. Mayer, Associate Deputy

Attorney General

Reporter: .

Professor Daniel R. Coquillette
Boston College Law School
885 Centre Street

Newton Centre, Massachusetts 02159

Consultants:

Joseph F. Spaniol, Jr., Esquire
5602 Ontario Circle
Bethesda, Maryland 20816-2461

Mary P. Squiers, Asst. Prof.
Boston College Law School
885 Centre Street

Newton, Massachusetts 02159

Bryan A. Garner, Esquire
LawProse, Inc.

Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115

Dallas, Texas 75225

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure
Washington, D.C. 20544

May 13, 1998
Doc. No. 1651

Area Code 202
514-2101

FAX-202-514-0467

 Tel-202-305-7845

FAX-202-514-9368

Area Code 617
552-8650

-4393 (secy.)
FAX-617-576-1933

Area Code 301
229-2176
FAX-301-229-2176

Area Code 617
552-8851

FAX-617-552-2615

Area Code 214
691-8588

FAX-214-691-9294
(Home) -358-5380

#

Area Code 202
273-1820

FAX-202-273-1826



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)
SUBCOMMITTEES

Subcommittee on Style

Judge James A. Parker, Chair

Judge William R. Wilson, Jr.

Professor Geoffrey C. Hazard, Jr.

Bryan A. Garner, Esquire, Consultant
Joseph F. Spaniol, Jr., Esquire, Consultant

May 13, 1998
Doc. No. 3811

Subcommittee on Technology

Gene W. Lafitte, Esquire, Chair

Luther T. Munford, Esquire (Appellate)

Judge A. Jay Cristol (Bankruptcy)

Judge John L. Carroll (Civil)

Judge D. Brooks Smith (Criminal)

Judge James T. Turner (Evidence)

Richard G. Heltzel, Bankruptcy Clerk,
Consultant

Committee Reporters, Consultants
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JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable Alicemarie H. Stotler
United States District Judge

751 West Santa Ana Boulevard
Santa Ana, California 92701
Area Code 714-836-2055

FAX 714-836-2062

Honorable Will L. Garwood
United States Circuit Judge
903 San Jacinto Boulevard
Suite 300

Austin, Texas 78701

Area Code 512-916-5113
FAX 512-916-5488

Honorable Adrian G. Duplantier
United States District Judge
United States Courthouse

500 Camp Street

New Orleans, Louisiana 70130
Area Code 504-589-7535

FAX 504-589-4479

Honorable Paul V. Niemeyer
United States Circuit Judge
United States Courthouse
101 West Lombard Street
Baltimore, Maryland 21201
Area Code 410-962-4210
FAX 410-962-2277

Honorable W. Eugene Davis
United States Circuit Judge
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501
Area Code 318-262-6664
FAX 318-262-6685

May 13, 1998
Doc. No. 1651

Reporters

Prof. Daniel R. Coquillette
Boston College Law School
885 Centre Street ‘
Newton Centre, MA 02159
Area Code 617-552-8650,4393
FAX-617-576-1933

Patrick J. Schiltz

Associate Professor
University of Notre Dame
Law School

Notre Dame, Indiana 46556
Area Code 219-631-8654
FAX-219-631-4197

Professor Alan N. Resnick
Hofstra University

School of Law

121 Hofstra University
Hempstead, NY 11549-1210
Area Code 516-463-5872
FAX-516-481-8509

Professor Edward H. Cooper
University of Michigan

Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215
Area Code 313-764-4347.
FAX 313-763-9375

Prof. David A. Schlueter

St. Mary's University

School of Law

One Camino Santa Maria

San Antonio, Texas 78228-8602
Area Code 210-431-2212 -

FAX 210-436-3717



CHAIRS AND REPORTERS (CONTD.)

Chairs

Honorable Fern M. Smith
United States District Judge
United States District Court
P.0.Box 36060 -

450 Golden Gate Avenue

San Francisco, California 94102
Area Code 415-522-4120

FAX 415-522-4126

May 13, 1998
. Doc. No. 1651

Reporters

Professor Daniel J. Capra
Fordham University .
School of Law

140 West 62nd Street

New. York, New York 10023
Area Code 212-636-6855
FAX 212-636-6899
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Agenda F-18 (Summary)
Rules

March 1998
SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:

Oppose H.R. 1536 (105" Congress), which would reduce the size of a grand jury . . . pp. 5-6

The remainder of the report is submitted for the record, and includes the following items for

the information of the Conference:

Federal Rules of Appellate Procedure . . . .......... ... ... .. ... .. ... ......... p.2
Federal Rules of Bankruptcy Procedure . ................................. pp. 2-3
Federal Rules of Civil Procedure .. ............. .. ... ... ... ............. pp. 3-5
.................................... pp. 5-8

Federal Rulesof Evidence ............ ... ... ... ... ... ... . .......... pp. 8-10
....................................... p- 10

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.

NOTICE
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Agenda F-18
Rules
March 1998
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSFICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of i’ractice a_nd Procedure met on January 8‘-9, 1998. All the
members attended tiie meeting, except Patrick ‘F. McCartan :l'he i)epartment of J ustice was
represented by Eileen C. Mayer, Associate ’Deputy Attorney General. |

Representing the edyisory rules committees were: Judge Will L. Garwood, chair, and
Professor Patrick J. S‘clii1t7i,hr‘eporter, ’of the Advisory Committee on Appellate Rules; Judge
Adrian G. Duplantier, chair, and Profeesor Alan Ni Resniclt, reporter, of the Advisory Committee
on Bankruptcy Rules; Judge Paul V Niemeyer, chair, and Professor Edward’H. Cooper, reporter,
of the Advisory Committee on Civili Rules; Judge W. Eugene Davie, chair, and Professor i)avid
A. Schlueter, reporter,‘ of the Advisory Committee on Criminal Rules; and Judge Fern M. Smith,
chair, and Professor ﬁaniel J. Capra, reporter, of the Advisory Committee on Evideiice Rules.

Participating in the meeting were Peter G. McCabe, the Committee"s secretary; Professor
Daniel ‘R. Coquillette’, the Committee’s reporter; John K. Rabiej, Chief, and Mark D. Shapiro,
deputy chief of the Administrative Office’s Rules Committee Support Office; Thomas E.
Willging of the Federal Judicial Center; Professor Mary P. Squiers, Director of the Local Rules

Project; and Bryan A. Garner and Joseph F. Spaniol, consultants to the Committee.

. : NOTICE
“ ‘ "NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Committee on Appellate Rules determined that — barring an emergency —
no amendment to the rules will be forwarded until the comprehensive revision of the appellate
rules have been in effect for some time. The restyled appellate rules are now before the Supreme
Court for its consideratien. If approved by the Court and not modified by Congress, they will
take effect on December 1, 1998. |

At its September 1997 meeting, the advisory committee considered the many proposals
for rules amendments remaining on its agenda. It rejected or declined to take action on a good
number of suggestions, and it prioritized the remaining suggestions for future consideration. In
particﬁlér, the advisory committee is considering the possibility of devéloping uniform rules
governing unpublfshed opinions, including their precedential effect, if any, and related matters.
The Committee on Court AdIninistrati;)n and Case Management, which is studying the long- |
range planning aspects of uniformity in this area, has been alerted to the advisory committee’s
plans. .
The advisory committee presented no items for the Committee’s action.

FEDERAL RULES OF BANKRUPTCY PROCEDURE

The Advisory Committee on Bankruptcy Rules presented no items for the Committee’s
action.

ﬁe advisory committee is reviewing comments submitted on a preliminary draft of
proposed amendménts to 16 bankruptcy rules published in August 1997 for public comment. It
is also working on proposed amendments to Rules 90£3 and 9014, which deal with litigationv
procedures. The proposed changes would substantially revise and improve the rules governing

litigation in bankruptcy cases, other than in adversary proceedings. The advisory committee is
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also considering the rules-related recommendations contained in the report of the National
Bankruptcy Review Commission to Congress.

FEDERAL RULES OF CIVIL PROCEDURE
Rules Approved for Publication and Comment

The Advisory Committee on Civil Rules proposed amendments to Rules B, C, and E of
the Supplemental Rules for Certain Admiralty and Maritime Claims and conforming
amendments to Rule 14 of the Federal Rules of Civil Procedure and recommended that they be
published for public comment.

Rule B (In Personam Actions: Attachment and Garnishment) would be amended to
reduce the need for service of admiralty and maritime attachment by a United States marshal.
Other changes conform to 1993 amendments of Civil Rule 4. State law quasi-in-rem jurisdiction
would not be borrowed for admiralty proceedings, but Rule B would expressly confirm the
availability of state security remedies through Civil Rule 64.

Rule C (In Rem Actions: Special Provisions), which governs true in rem proceedings, has
been invoked for civil forfeiture proceedings by a growing number of statutes. As the forfeiture
practice has grown, it has become apparent that some distinctions should be made between
admiralty and forfeiture proceedings. The proposed changes would allow a longer time to appear
in a forfeiture proceeding than in an admiralty proceeding. They also would establish some
distinctigns in the procedures for asserting interests in _the property brought before the court.

Rule C and Rule E (Actions in Rem and Quasi in Rem: General Provisions) would be
amended to reflect statutory provisions that allow a forfeiture proceeding to be brought in a

district in which the property is not located. Other changes would be made in various parts of

Rule E.

Page 3



Civil Rule 14 (Third-Party Practice) would be amended to reflect changes in the
language of Supplemental Rule C(6).

The Committee voted to publish the proposed amendments for comment by the bench
and bar at the regularly scheduled time.
Scope and Nature of Discovery

The advisory committee sponsored a major symposium on discovery reform at the
Boston College School of Law in September 1997. Several panels of experienced practitioners,
judges, and academics addressed distinct discovery issues, and representatives from major
national bar organizations submitted papers on proposed discovery reform. In general, the
consensus of the symposium’s participants was that the discovery process was working well in
most cases. But many complaints were expressed about the operation of the discovery rules in
cases that seemed to constitute only a small percentage of all federal litigation yet generated a
large share of the difficult case administration and case management problems.

At its October 1997 meeting, the advisory committee reviewed all the materials and the
specific proposals presented and discussed at the symposium. It expects to begin considering
specific proposed rules amendments at its spring 1998 meeting to address the concerns identified

at the symposium and the discovery-related recommendations contained in the Judicial

Conference’s 1997 report to Congress on the Civil Justice Reform Act, including the advisability

of national, uniform provisions on disclosure.
Special Copyright Rules

The Special Copyright Rules are prescribed by the Supreme Court and set out in 17
U.S.C.A. following § 501. As written, the current rules are outdated and have changed little

since their enactment in'1909. Further, several provisions are of questionable constitutionality
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and others are inconsistent with superseding legislation. In 1964 these problems prompted the -
advisory committee to recommend that the copyright rules be abrogated and that Civil Rule 65
be amended to provide an impoundment procedure for articles involved in an alleged copyright
infringement. But it withdrew its recommendation because Congress was considering a thorough
revision of the copyright laws. The revision was eventually enacted in 1976.

The advisory committee has again actively solicited informed comment from
organizations and eXperienced counsel on the need to update the copyright rules, and it plans to
study specific proposed amendments at its March 1998 meeting. The advisory committee
intends to coordinate its actions on copyright rules with the House Judiciary Subcommittee on
Courts and Intellectual Property in response to Representative Howard Coble (R-NC), chairman
of the subcommittee, whose letter expressed concern that any proposed amendment might
interfere with pending copyright legislation and ongoing United States multilateral treaty

obligations.

Mass Torts Project _

The Chief Justice has approved the establishment of an informal working group to study
mass torts. The group will consist of liaisons from relevant Judicial Conference committees
coordinated by the Civil Rules Advisory Committee. A report on the status of the project will
be prepared in 12 months.

| FEDERAL RULES OF CRIMINAL PROCEDURE
Legislation Reducing Grand Jury Size

The Committees on Criminal Law and Court Administration and Case Management

referred to the Standing Rules Committee consideration of H.R. 1536 (105" Congress), a bill

introduced by Representative Bob Goodlatte (R-VA) that would reduce the size of a grand jury

Rules Page 5



to not less than nine, nor more than thirteen persons and would require at least seven jurors to
concur in an indictment so long as nine members were present.

The Advisory Committee on Criminal Rules reviewed the extensive work product of its
1975 predecessor committee, which found the proposal constitutional and favored similar
proposed legislation. Adthough acknowledging the legal authority for the pending legislation and
the relatively modest cost-savings associated with it, several members concluded that such a
revision would be imprudent. The state chief justice who serves on the advisory committee
noted the unfavorable experiences with a reduction in grand jury size in his own state. The
representative from the Department of Justice noted the Department’s opposition to the bill.
Other members saw no problem with existing grand jury practices, and they were concerned with
any proposed change of a historical and fundamental feature of American jurisprudence absent
compelling reasons.

The advisory committee recognized that in most — but not all — grand jury proceedings,
the prosecutor’s request is approved without modification. It nonetheless voted to oppose the
pending legislation for three reasons. First, a reduced grand jury would increase the possibility
of a runaway prosecution. Second, a reduced grand jury would have less diversity of viewpoints
and experiences. Finally, citizen participation would be diminished with a reduced size grand
jury.

The Standing Committee agreed with the recommendation of the advisory committee,
and it recommends that the Judicial Conference oppose H.R. 1536.

Recommendation: That the Judicial Conference oppose H.R. 1536 (105"
Congress), which would reduce the size of a grand jury.

Page 6 ' Rules
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Other Pending Légiélation

The advisory committee‘considered crirﬁinal rules-related provis‘ions\ in several other
bills. It expressed ;gréve concerns with the provisions of § 502 of thé Omnibﬁs Crime Control
Act of 1997 (S. 3 — 105% Cbngressj,‘ which would reduce the size of a peﬁt jury in a federal
criminal trial fo six pers;)ns with the aefendaht’s consent. The advisofy committee concluded
that no change in the size ofa jury was warragted. It‘was also concémed that in some cases
defense counsel may perceive pressure from the trial judlge to waive a 12-person jury.

Section 501 of the Omnibus érime Control Act of 1997 Woﬁld amend Cﬁminal Rule
24(5) by ecjualizfng the number of peremptor)y challengés bétweén the defendant and the
government. The rules committees h;cwe c§nsideréd similar proposals during the past two
decades. In 1976, they recommended that the defense and prosecution Be.ygiv{en an equal number
of peremptory challengés. In later rejectihg the same amendments, which Were approved by the
Judicial Conference (J CUS-SEPT 75, p. 76) and prescribed by the Sﬁpreme Court, the Senate
Judiciary Committee noted that the propo"sal had received the greatest amount of criticism iﬂ its
hearing and in submitted correspondénce. In 1990, the Standing Committeé rejected a pfoposal |
té equalize the number of pefemptory challenges ﬁer reviewing the substantiai opposition |
expressed duﬁng the ‘public comment stage; and the advisory <‘:ommittee revisited bu;c ultimately |
declined to act on a similar p;oposa;l in 1993. In part, the rules committees’ views were based on
deference to the perceived will of Congress on this éubject.

At its October 1997 meeting, the adviséry committee decided that a sufficient period of

time has élapsed since Congress last addressed this issﬁe, and a fresh review was éppropriate. It

Rules Page 7



requested the reporter to draft proposed amendments to Rule 24 that would provide 10
peremptory challegges to each side in a noncapital case for consideration at its next meeting.

| On aqother matter, the advisory committee declined to proceed on a p£0p0531 to amend
Rule 5 to authorize a magistrate judge to continue a prelimir}ary examination withou’; the
defendant’s consent, thereby requiring an order Qf a district court judge. It was noted that no
major pfoblems with the existing practices had been reported, although the likelihood of
experieﬁcing these problems in “large” district courts was aékno;vledged. Under 18 U.S.C.
§ 3060 the defendant’s consent is required. Amending Rule 5 to eliminate the requirement of
consent would invite a “supersession clause” confroétation. The advisory committee concluded
that the relatively modest bénefits derived from the amendment were not worth risking the
possibility of such a confrontation.

The advisory committee also considered pending legislation which would amend several
rules of criminal procedure to provide for the right of a victim to address the court at various
stages of the proceeding. The chair appointed a subcommittee to follow the progress of the
proposed legislation and, if the proposed legislation appeared likely to be adopted, to report to
the advisory committee and be prepared ‘;0 offer alternative language to the victim allocution
provisions. The matter is on the agenda for the advisory committee’s April 1998 meeting.

FEDERAL RULES OF EVIDENCE

T};e Advisory Committee on the Rules of Evidence proposed amendments to Rules 103,
404, 803, and 902 and recommended that they be published for public comment.

Rule 103(a) (Rulings on Evidence) would be amended to establish a uniform practice
among the courts regarding the finality of rulings on motions concerning the admissibility of

evidence, i.e., in limine rulings. The amendment provides that a claim of error with respect to a
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definitive ruling is preserved for review when the party has otherwise satisfied the objection or
offer of proof requirements of Rule 103(a) — a renewed objection or offer of proof is not
necessary at the time the evidence is to be offered. The proposed amendment also codifies the
principle of Luce v. United States, 469 U.S. 38 (1984), concerning the preservation of a claim of
error when admission of evidence is dependent on an event occurring at trial. It would apply in
civil and criminal cases.

The proposed amendments to Rule 404(a) (Character Evidence Not Admissible to Prove
Conduct; Exceptions; Other Crimes) provide that when the accused attacks the character of a
victim, a corresponding character trait of the accused is admissible. The amendments are
consistent with the intent of pending legislation (S. 3 — Omnibus Crime Control Act of 1997,

§ 503). But the proposed amendments clearly limit the admissibility of evidence to a
corresponding trait. They would not permit a general attack on the defendant’s credibility, for
example, whenever the defendant attacks the character of the victim.

Rules 803(6) (Hearsay Exceptions; Availability of Declarant Immaterial) and 902 (Self-
Authentication) would be.amended to establish a procedure by which parties can authenticate
certain records of regularly conducted activity (e.g., business records), other than through the
testimony of foundation witnesses. The proposal is based on the procedures governing the
certification of foreign records of regularly conducted activity in criminal cases as provided by

18 U.S.C. § 3505. The amendments are intended to establish a similar procedure for domestic

- and foreign records offered in civil cases.

The Committee voted to circulate the proposed amendments to the bench and bar for

comment at the regularly scheduled time.
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Rules on Experts and Daubert

The advisory committee continued to study whether Rule 702 should be amended to
account for changes wrought by the Supreme Court’s decision in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993). ‘A subcommittee was appointed to prepare a
working draft of proposed amendments to Rule 702 for the committee’s consideration at its April
1998 meeting.

Other Informational Items

The advisory committee’s reporter submitted a memorandum that identified statements
contained in the original Advisory Committee Notes to proposed Evidence Rules amendments
that are either wrong as written, or ambiguous because the original draft commented upon was
later materially changed by Congress. These “historical” notes have caused confusion among
readers unaware of the original mistakes or the subsequent congressional intervention. The
advisory committee agreed that the memorandum should be distributed under Federal Judicial
Center auspices to publishers and other interested persons. The memorandum would not be
published as the work product of the Evidence Rules Committee, but rather as a work of the
reporter in his individual capacity.

RULES GOVERNING ATTORNEY CONDUCT

The Standing Committee reviewed several specific proposals prepared by its reporter
providinf,; uniformity in rules governing attorney conduct. Options presented to the cozﬁmittee
included a set of “core” national rules combined with a general default provision that relies on the
applicable state law. The committee referred the proposed rules to the advisory committees for

their consideration.
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Frank W. Bullock
Geoffrey C. Hazard, Jr.
Phyllis A. Kravitch
Gene W. Lafitte

James A. Parker

Respectfully submitted,

MM

Alicemarie H. Stotler
Chair

Sol Schreiber

Morey L. Sear

Alan C. Sundberg

A. Wallace Tashima
E. Norman Veasey
William R. Wilson, Jr.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
DRAFT MINUTES of the Meeting of January 8-9, 1998
Santa Barbara, California

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Santa Barbara, California on Thursday and Friday, January 8-9, 1998.
The following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch

Gene W. Lafitte, Esquire

Judge James A. Parker

Sol Schreiber, Esquire

Judge Morey L. Sear

Alan C. Sundberg, Esquire
Judge A. Wallace Tashima

Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

Associate Attorney General Eileen C. Mayer represented the Department of Justice at
the meeting. Member Patrick F. McCartan, Esquire was unable to be present.

Participating in the meeting, at the request of the chair, were Judge Frank H.
Easterbrook, former member of the committee, and Judge Harry L. Hupp, representing the
Judicial Conference Committee on Court Administration and Case Management.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts; and Mark
D. Shapiro, senior attorney in that office.

Representing the advisory committees were:

Advisory Committee on Appellate Rules -
Judge Will L. Garwood, Chair
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

-Advisory Committee on Civil Rules -
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter



January 1998 Standing Committee Minutes - DRAFT Page 2

Advisory Committee on Criminal Rules -
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules -
Judge Fern M. Smith, Chair
Professor Daniel J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee; Professor Mary P. Squiers, project director of the Local Rules
Project; and Thomas E. Willging and Marie. Leary of the Research Division of the Federal
Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler introduced the new advisory committee chairs — Judge Garwood of the
Advisory Committee on Appellate Rules and Judge Davis of the Advisory Committee on
Criminal Rules— and the new advisory committee reporter — Professor Schiltz of the
Advisory Committee on Appellate Rules. Following committee tradition, all the members,
participants, and observers introduced themselves in turn and made brief remarks.

September 1997 Judicial Conference Action

Judge Stotler reported that the committee’s September 1997 report to the Judicial
Conference had been placed on the Conference’s consent calendar and all its recommenda-
tions approved without change. The proposed rules amendments in the report had been
submitted to the Supreme Court shortly after the Conference meeting and were scheduled to
take effect on December 1, 1998..

Judge Stotler added that the members of the committee had been provided with copies
both of the committee’s report to the Conference and the package of amendments and
supporting materials transmitted to the Supreme Court in November 1997. She noted that she
had included in the Supreme Court package a memorandum to the justices summarizing the
amendments and inviting them to contact her or the advisory committee chairs for any
assistance. She said that the Court had not yet acted on the amendments.

Judicial Conference Committee Practices and Procedures
The committee considered suggested changes in Judicial Conference committee

practices and procedures and authorized the chair to communicate the committee’s views to
the Executive Committee of the Conference.
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Federal Courts ‘Improvement Act

Judge Stotler reported that the Executlve Committee of the Judicial Conference had
asked each committee of the Conference to review the Federal Courts Improvement Act of
1997 — a comprehensive compilation of various legislative recommendations approved by the
Judicial Conference — and to identify any provisions that should be deleted from the bill. The
Executive Committee advised that it intended to’conduct similar reviews of all pending
Conference legislative positions contained in future court improvements acts at the beginning
of each Congress with a view towards eliminating any provisions that are no Ionger needed or
have virtually no chance of being enacted : :

Several members expressed support for this new procedure. Nomne of the members,
however, identified any prov1s1on in the current legislation that should be deleted.

Authorzty of the Federal Judzczal Center and the Admzmstratzve Oﬂice

Judge Stotler reported that an ad hoc committee of the Judicial Conference had been
appointed to consider two motions forwarded by the director of the Federal Judicial Center
regarding: (1) the respective mission and authority of the Federal Judicial Center vis a vis the
Administrative Office in education and training, and'(2) the creation of a special mechanism to
resolve disputes between the two organizations. She advised that she had asked Chief Judge
Sear to appear before the ad hoc committee as the representative of the rules committees to
address the potential impact of these proposals on the work of the rules committees. |She
added that Chief Judge Sear had spent considerable time studying the history of these matters
and had served on the Judicial Conference, its Executive Comnuttee and several other
Conference committees. .. - . y : 7

APPROVAL OF THE MINU TES OF THE LAST MEETING .
The committee voted w1thout ob_]ectlon to approve the minutes of the last meeting,
held on June 19-20 1997.
REPORT OF THE ADM]NiSTRATIVE OFFICE
Legzslatzve Report
| Mzr. Rabiej reported that 18 bills had been introduced in the Congress that woﬁ’id :

impact, directly or indirectly, on the federal rules and the rules process. A status report of each
bill had been included in Agenda Item 3A. S : ‘ . X
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He pointed out that the Civil Justice Reform Act of 1990 had expired generally on
December 1, 1997. The Congress, however, had recently amended the Act’s sunset provision
to make 28 U.S.C. § 476 a part of permanent law, thereby requiring continued public reporting
of individual judges’ pending motions, trials, and cases. The Congress also had continued 28
U.S.C. § 471 into permanent law, requiring each district court to'implement a civil justice
expense and delay reduction plan. Judge Hupp reported that.the Court Administration and
Case Management' Committee had on its pendmg agenda a proposal to seek Ieglslatlon
repealing 28.U. S C § 471. . :

Professor Coquillette advised that 1t had been antlclpated that local Civil Justice
Reform Act plans would all sunset in 1997. Thereafter, local procedural provisions would
have to be promulgated formally as local rules through the process specified in the Rules
Enabling Act; He suggested that the continuation of 28 U.S.C. § 471 by the Congress could
create mischief because it might be argued that courts could continue to operate under local
plans that are'inconsistent with the national procedural rules. :

Mr. Rabiej stated that comprehensive crime control legislation had been introduced in
the Congress that would impact on both the criminal rules and the evidence rules. He added
that the Advisory. Committee on Criminal Rules and the Advisory Committee on Evidence
Rules had considered the proposed legislation at their fall meetings. An analysis of the
pertinent provisions in the legislation was contained. in correspondence from Judge Stotler to
Senator Hatch and set forth in: Agenda Item 3A.

Mr. Rabiej reported that several bills had been introduced in the Congress to provide
constitutional or statutory rights to victims of crimes. He noted that the bills, among other
things, would give victims the right to notice of court proceedings and the right to address the
court.

He pointed out that, at the request of the Department of Justice, civil forfeiture
legislation had been introduced that would, among other things, alter the time limits set forth
in the admiralty rules and conflict with proposed amendments to those rules recently approved
by the Advisory Committee on Civil Rules. He noted that the Department of Justice was-.
working with the advisory committee to ensure that the differences between the proposed
legislation and the admiralty rules were eliminated.

Mr. Rabiej reported that recently introduced legislation would enact, with style
revisions, the committee’s proposed new FED. R. CRIM. P. 32.2, governing criminal forfeiture
proceedings. He pointed out that the committee had published the rule for public comment in
August 1997, and Judge Stotler had written to the chairman of the House Judiciary
Subcommittee on Crime requesting that he defer action on the bill until the rulemaking process
has been completed and the bench, bar, and public have an opportunity to review and comment
on the rule.
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- Finally, Mr. Rabiej reported that Representative Howard Coble, chair of the House.
Judiciary Subcommittee on Courts and Intellectual Property, had written to Judge Niemeyer,
chair of the Advisory Committee on Civil Rules, requesting that the committee delay
consideration of any changes in the copyright rules in order to allow Congress to consider the
need for changes in substantive law. |

Administrative Actions. |

- Mr. Rabiej reported that his office had assembled a docket of all actions of the
Advisory Committee on Evidence Rules over the past four years, and it had updated the
dockets for the other advisory committees. He stated that a letter was being circulated for
approval requesting that courts send their local rules to the Administrative Office in electronic
format for posting on the Internet. Finally, Mr. Rabie;j stated that the Administrative Office
had compiled and published the committee’s working papers on attorney conduct and was
proceeding to compile the working papers of the Adv1sory Committee on Civil Rules on its
discovery project. :

REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary presented an update on the Federal Judicial Center’s recent publications,
educational programs, and research projects. (Agenda Item 4) Among other things, she noted
that substantial progress had been made in installing the judiciary’s new satellite television
facilities and that the Center was producing many new seminars and television programs,
including programs on evidence and voir dire.

Mr. Willging stated that the Research Division of the Center had conducted a national
survey of 2,000 lawyers in recently terminated civil cases (of whom 59% responded),
examining the frequency and nature of problems in discovery, the impact of the 1993
amendments to the civil rules, and the need, if any, for additional rules changes. He said that
the lawyers reported that comparatively little discovery activity occurred in the great majority
of cases. Moreover, the cost of discovery was generally about 50% of the total litigation cost
and about 3% of the ﬁnanmal stakes in the 11t1gat10n :

The attorneys rep‘orted that they had expenenced relatively few problems with
discovery in general. Most of the problems they had in fact encountered appeared to have -
occurred in large, comphcated cases, where both contentiousness and financial stakes were
high. - g

Mr. Willging said the survey had disclosed that mandatory disclosure procedures were
in wider use than previously thought. Even in districts opting out of FED. R. CIv. P. 26(a), a -
sizeable number of the judges imposed mandatory disclosure. The Center, he noted, had found
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that a majority of the lawyers responding to the survey reported that they had not experienced
any measurable effect from mandatory disclosure. But a majority of those reporting an effect
stated that mandatory disclosure had been favorable in reducing cost and delay, in promoting
settlement, and in increasing procedural fairness.

He reported that the Center had been unable to replicate the finding of the RAND Civil
Justice Reform Act study that early discovery cutoffs are related to reducing cost and delay.
The Center had not found any statistically significant or otherwise meaningful correlation
between the length of the discovery cutoff period and litigation costs or the time to disposition
of civil cases. He concluded that in the absence of further research, the empir;cal data did not
support imposing national discovery éutoffS‘ e ‘

Mr. Willging further reported that the Center was in the process of analyzmg
experiences in districts that have 1mposed less restnct:ve disclosure requirements than FED. R.
C1v. P. 26(a), i. e., requiring disclosure only/of 1nformat10n supporting a pany 's claim or
defense. The Center is also analyzmg local rules and general orders that i 1mpose specific limits
on interrogatories and depositions.

One member of the committee suggested that there was a need for the civil rules to
address the issues of discovery conducted by court-appointed experts. Mr. Willging noted that
the Center was examining the use of court-appointed experts in the breast implant cases.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advisory committee, as set forth in his
memorandum and attachments of November 14, 1997. (Agenda Item 5)

He reported that, after four years of work, the advisory committee had completed its
restyling of all the appellate rules. The package of proposed amendments had been approved
by the Judicial Conference in September 1997 and forwarded to the Supreme Court.

Judge Garwood said that the advisory committee had handled a large agenda at its
September 1997 meeting, consisting of a general review of all matters still pending on its
docket. The committee eliminated many items from the docket, identified several items that
merited further study, and established priorities for future committee agendas.

He pointed out that the advisory committee had approved a change in FED. R. APP. P.
31, to require that briefs be served on all parties. But the committee decided as a matter of
policy not to forward any further rules changes to the Standing Committee until the restyled
appellate rules have been in effect for a while. '
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Judge Garwood reported that the advisory committee was considering the advisability
of uniform national rules on the publication of court opinions that would address, among other
things, such issues as the precedential effect, if any, of unpublished opinions. He noted that
the subject matter is addressed in many local rules of the circuits, but those rules conflict with
each other in several respects. He added that the Court Administration and Case Management
Committee was also looking into the matter, and that he had conferred with Judge Brock
Hornby, chair of that committee. . They had agreed that it was appropriate for both-committees
to examine the. subject, but the Advisory Committee on . Appellate Rules might have a more
immediate concern because it is covered in local circuit court rules.

.REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 2, 1997. (Agenda Item 6)

Judge Duplantier reported that the advisory committee had no action items to present.
He noted that a package of bankruptcy rules amendments was pending before the Supreme
Court and, if approved, would take effect on December 1, 1998. Another set of 16 proposed
amendments had been published for comment in August 1997 and would be considered at the
advisory committee’s March 1998 meeting.

He noted that the advisory committee had a major project underway to revise the
litigation provisions of the Federal Rules of Bankruptcy Procedure. He explained that the
project had emanated from a survey of bankruptcy judges and lawyers conducted by the
Federal Judicial Center in 1996. The results of the survey showed that-there was general
satisfaction with the substance and organization of the bankruptcy rules, but significant '
dissatisfaction was expressed with the rules governing motion practice..

Judge Duplantier stated that the project of rethi’nking‘and reerganizing the litigation
rules was very complex and controversml It had taken up a great deal of the committee’s time
over the past two years. - »

Professor Resnick stated that the revisions that the advisory committee was considering
would not affect adversary proceedings, which are akin to civil cases in the district courts and
are governed largely by the Federal Rules of Civil Procedure. Rather, the proposed
amendments would materially change the procedures for handling (1) routine administrative
matters that are usually unopposed, and (2) “contested matters.” He explained that the latter
category of bankruptcy matters are usually initiated by motion, but are not like motions filed in
the district courts. They may involve complex disputes that are unrelated to any other
litigation in a bankruptcy case. :
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Professor Resnick reported that the advisory committee was in the process of
considering the recommendations contained in the October 1997 report of the National
Bankruptcy Review Commission. He noted that the report was more than 1,300 pages long
and contained 172 recommendations. He pointed out that many of the Commission’s -
recommendauons called for substantive changes in the Bankruptcy Code, which — if enacted
— would eventually require conforming changes to the rules: He noted, for example, that the
report recommiénded giving Article I status to bankruptcy judges. If signed into law, this
provision would likely ehmmate the need in both the Code and the rules for malntalnlng
distinctions between “core” and “non-core” proceedmgs ‘ ‘

Other Commission recommendations were directed expressly to the Advisory
Committee on Bankruptcy Rules and called for specific changes in the Federal Rules of
Bankruptcy Procedure and the Official Bankruptcy Forms.

Professor Resnick stated that he was in the process of drafting a report on the
Commission’s recommendations for the advisory committee’s consideration at its March 1998
meeting. He added that it was unlikely that there would be a single, comprehensive bill
introduced in the Congress to enact all the recommendations of the Commission. Rather,
several bills are likely to be 1ntroduced by various membeérs of Congress, incorporating some
of the Commission recommendations and offering other proposals contrary to the
Commission’s recommendations. ¢

He reported that the advisory committee has also been considering proposals to
improve the effectiveness of notices to governmental units in bankruptcy cases. He pointed
out that, under current practice, governmental offices experience difficulties in having
bankruptcy notices routed to them in time to take appropriate action in a case. He added that
the advisory committee had been dealing with this problem for some time and that, at the
committee’s invitation the chairman of the bankruptcy commission had attended committee
meetings and presented their views and proposed solutions.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 8, 1997. (Agenda Item 7)

-Amendments to the Admiralty Rules
Judge Niemeyer reported that the advisory committee was seeking the Standing

Committee’s approval to publish proposed amendments to the Supplemental Rules for Certain
Admiralty and Maritime Claims and a conforming amendment to FED.R. C1v. P. 14. He
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explained that the changes had been prompted in large part by the increasing use of admiralty
in rem procedures in civil forfeiture proceedings.

Judge Niemeyer explained that the proposed amendments had been prepared over a
long period of time with the assistance of a special subcommittee, chaired by advisory
committee member Mark Kasanin. He said that the subcommittee had worked from proposals
drafted by the Maritime Law Association and the Department of Justice, and it had analyzed
and monitored proposed civil forfeiture legislation pending in Congress. ‘He added that the
chair of the Maritime Law Association’s rules committee and a representative. of the
Department of Justice had participated in the advisory committee’s October 1997 meeting.

Professor Cooper explained that there had been increased use of the admiralty in rem
procedures for drug-related civil forfeiture proceedings. The advisory committee determined,
however, that there was a need to make certain distinctions in the rules between pure admiralty
proceedings and forfeiture proceedings. To that end, the proposed amendments would provide
a longer time to respond in forfeiture proceedings than in admiralty proceedings. It would also
provide an automatic right to participate to a broader range of persons who assert nghts agamst
the property in forfeiture proceedmgs than in admiralty proceedings.

He also pointed out that FED. R. C1v. P. 4 had been amended in 1993, but conforming
changes had not been made in the admiralty rules. He said that it was time to correct that
omission.

He noted that the advisory committee had decided that it should, as far as possible,
make stylistic improvements in the admiralty rules, using the style conventions incorporated in
the recent omnibus revision of the appellate rules. Nevertheless, the committee believed that it
was necessary to preserve certain traditional admiralty terminology.

He added that the style subcommittee had suggested changes in the language of the
amendments following the October 1997 advisory committee meeting, most of which had been
included in the draft set forth in Agenda Item 7. He noted that Mr. Spaniol had also suggested
a number of thoughtful stylistic changes, but the advisory committee had not had time to
consider them fully and recommended that they be included with the public comment
materials.

ADMIRALTY RULE B

Professor Cooper reported that the advisory committee was proposing three changes to
Rule B, which deals with maritime attachment and garnishment in in personam actions.

First, new Rule B(l)(d)(ii) would allow service to be made by persons other than the
United States marshal when the property to be arrested is not a vessel or tangible property on
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board a vessel. This change would adopt the service provisions of Rule C(3) providing service
alternatives in an in rem proceeding. Where the property is a vessel, however, service under
item (d)(i) may only be made by the marshal.

Second, the revised rule would eliminate the current rule’s reference to FED. R. CIv. P. 4
and state quasi in rem jurisdiction remedies. Instead, revised Rule B(1)(e) refers expressly to
FED. R. CIv. P. 64, ensuring that Rule B is not inconsistent with Rule 64 in a way that would
prevent an admlralty plamtlff from mvokmg state-law remedies.

Th1rd the rev1sed rule conforms the notice provisions of subdivision (2) to revised
FED.R. CIV P. 4 w1thout de31gnatmg any of its subd1v151ons

Some rnembers stated that there was an amblgulty in Rule B, which limits the use of
maritime attachment and gam1shment to cases in which the defendant is not found in the
district. They explamed that a defendant occasionally will appoint an agent for service of
process after the action is commenced, hoping by this means to defeat attachment or
garnishment.' Rule B can be read to provide that the defendant is “found” in the district only at
the moment the action is commenced but.this readmg is not: entlrely clear. Dissatisfaction also
was expressed by some members w1th ex parte proceedings, noting that plaintiffs “always
appear at 4:45 on Friday afternoon.” It was suggested that the advisory committee might
explore these matters and consider. future rules amendments to deal with them.

ADMIRALTY RULE C

Professor Cooper said that the proposed advisory committee note to revised Rule C
provided statutory references and an introduction and background to the rule. He pointed out
that a growing number of statutes invoke admiralty in rem proceedings for forfeiture
proceedings. But Rule C, governing in rem actions, had not been adjusted to reflect that
reality. Accordingly, most of the proposed amendments to Rule C were designed to
distinguish between pure admiralty proceedings and forfeiture proceedings.

He noted that a number of forfeiture statutes. permit a forfeiture proceeding against
property that is not located in the district. The proposed new item C(2)(d)(ii) would reflect
those statutory provisions. Paragraph C(3)(b)(i) would be amended to specify that the marshal
must serve any supplemental process addressed to a vessel or tangible property on board a
vessel, as well as the original warrant.

He said that Rule C(4) provided for notice and contained two changes. The first would
require that public notice state both the time for filing an answer and the time for filing a
statement of interest or claim. The second would allow termination of publication if the
property is released more than 10 days after execution but before publication is completed.
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Professor Cooper stated that the most important changes in Rule C were set forth in
subdivision (6). The advisory committee had created separate paragraphs on responsive
pleading to distinguish civil forfeiture actions from maritime in rem proceedings. He pointed
out that, in admiralty actions, a response must be filed within 10 days of execution of process
or conpleted publication of notice. He said that the'need for speed is not as great in forfeiture
proceedings, and the advisory committee proposal would-allow 20 days to respond. He added
that legislation pending in the Congress would amend Rule C to provide for a uniformly longer
perlod of 20 days in both admiralty proceedmgs and forfeiture proceedmgs

A second dlstmctlon related to who may partlc1pate in the proceedmg In a <f0rfe1ture
action, the rule would allow anyone who asserts an interest in, or right against, the property to
file a response. The admiralty provisicn reflects the long-standing rule that only those who
assert a r1ght of possess1on or an ownershlp interest in the property may respond.

He pomted out that paragraph C(6)(c) authorlzed mterrogatones to be served with the
complaint in an in rem action without leave of court. This provision departed from the general
provision of FED. R. C1v. P. 26(d) requiring that discovery be deferred until after the parties
have met and conferred. He explained that the special needs of, expedltlon that often arise in
admiralty Justlfy contmumg the practice of allowing: mterrogatones to be ﬁled with the
complaint in an in rem proceeding. ‘ S

ADMIRALTY RULE E

Professor Cooper stated that Rule E, governmg in rem and quasi in rem proceedmgs
would be amended to reflect statutory provisions that permit service of process outside the
district in certain forfeiture proceedings. But service in an-admiralty or maritime proceeding
still must be made within the district. ProfessorCooper added that he had conferred with
representatives of the Department of Justice, who informed him that they were unaware of any
quasi in rem forfeitures. Accordingly, he recommended that the words “or quasi in rem” be
deleted from Rule E(3)(b).

He said that the proposed amendment to subdivision (7)(a) would make it clear that a
plaintiff must give security to meet a counterclaim only when the counterclaJm is asserted by a

-person who has given security in the original action.

Subdivision (8) would ‘reﬂeet the proposed change in Rule B(1)(e) that would delete
the provision in the current rule authorizing a restricted appearance when state quasi in rem
Jjurisdiction provisions are invoked. :



January 1998 Standing Committee Minutes - DRAFT Page 12

Subdivision (9)(b)(ii) would be amended to reflect the changes in terminology made in
amended Rule C(6), substituting “statement of .interest or right” for “claim.” Judge Niemeyer
explained that the advisory committee had retained the word “claim” in the amended admiralty
rules only where it was consistent with the meaning of that term as used in FED. R. CIv. P. 9.
In all other cases, it had been eliminated because it had created confusion. Professor Cooper
added that the word “clarm” had. dlfferent meamngs in the current admiralty rules. '

Professor Cooper said that subd1v1sron (10)'was new.. It would make clear that the
court has authority to preserve and prevent removal of attached or arrested property remaining
in the possessron of the owner or. another persoi.

FEDRCIVP14

Professor Cooper explaineri that the proposed change in terminology in Rule C(6),
eliminating the terms “claim” and \“claimant” required parallel changes in FED. R. C1Iv. P.
14(a) and (c). O

Judge Niemeyer explained that in revising the admiralty rules the advisory committee
had not attempted to change admiralty law or address all current procedural problems. It just
intended to preserve the admiralty process, fill in some of the gaps in the process, and improve
the organization and language of the rules.

Judge Niemeyer stated that the representatives from the Maritime Law Association and
the Department of Justice who had worked on the proposal had recommended that the period
of public comment on the proposed admiralty amendments be reduced from the normal six
months to three months. An abbreviated comment period could expedite the effective date of
the amendments by one year. He stated, however, that the advisory committee had decided
that there was not a sufficient emergency to justify reducing the period for public comment on
the proposals. .

Professor Cooper stated that the advisory committee had approved a draft revision of
Rule E(3)(a) and was presenting it to the Standing Committee together with alternative
language rejected by the advisory committee but preferred by Messrs. Garner and Spaniol. He
asked whether the amendments published for public comment should include both the advisory
committee’s approved language and the alternative language. The committee decided to
publish only the version approved by the advisory committee.

The committee voted without objection to approve the proposed amendments to
the admiralty rules for publication.
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Informational Items

Judge Niemeyer stated that the advisory committee in August 1996 had published
several proposed changes to FED. R. CIv. P. 23, dealing with class actions., But after
considering the public comments and conducting public hearings, the advisory committee
voted to forward only two of the proposed changes to the Standing Committee.

‘At its-June 1997 meeting, the Standing Committee approved one proposed amendment
to Rule 23 — to authorize interlocutory appeals of class action certification' determinations.
That change was later approved by the Judicial Conference and forwarded to the Supreme
Court. It is scheduled to take effect on December 1, 1998, if approved by the Court and not
altered by Congress.

Judge Niemeyer said that the advisory committee had deferred consideration of the
other proposed changes to Rule 23, largely because a consensus could not be reached on them.
The committee had decided, for example, that further case law development was necessary on
such issues as settlement classes and maturity of litigation.

The commlttee moreover, concluded that many of the solutlons to the problems of
mass torts lay beyond its own jurisdiction and might require legislation. Therefore, it had
recommended that a task force be formed across Judicial Conference committee lines to
address broadly the problems of mass torts.

Judge Niemeyer reported that the Chief Justice had approved a modified version of the
advisory comimittee’s proposal, authorizing an informal working group, under the leadership of
the Adv1sory Comimittee on C1v11 Rules, to study the problems of mass torts litigation over a
12-month period and make recommendations for further action. He said that Judge Anthony
Scirica would serve as chair of the working group and that Professor Francis McGovern would
serve as special consultant to the group.

Judge Niemeyer reported that the advisory committee had sponsored a symposium on
discovery at Boston College Law Schoo! in September 1997. The program focused on the
costs of discovery and whether the benefits of discovery to the dispute resolution process are
worth those costs. He reported that the symposium had been a great success. Members of the
Standing Committee had attended, together with corporate counsel, experienced plaintiff
lawyers and defendant lawyers, representatives of national bar organizations, leading
academics, and other judges. He added that several consensus themes emerged from the
symposium, including the following:

‘ The discovery process works well in most civil cases.
There are, however, serious problems in a small percentage of civil cases. .
Full disclosure is a policy inherent in federal practice and should be retained.
Too much discovery is generated in certain cases.

S
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“

Uniformity of practice among federal districts is a desirable goal.

6.  Attorney costs related to discovery account for about 50% of litigation costs in
civil cases.

7.  Inlarge cases, plaintiffs complain about the number and costs of deposmons
In fact, depositions are the largest single cost item for plaintiffs.

8. Defendants, on the other hand, complain most about the amount and cost of
document discovery. They point particularly to heavy costs incurred in
reviewing documents and compiling logs in order to avoid waiving privileges.

9. Ready access to a judge in order to resolve discovery disputes is number one on
the lawyers’ wish list.

10.  Both plaintiffs and defendants favor fixed trial dates and dlscovery outoff
periods.

11.  Mandatory disclosure draws mixed opinions among the bar. Some attorneys

like it, and others do not: The empirical data from the early academic studies,

moreover, are also inconclusive. :

Judge Niemeyer stated that the advisory committee planned to offer amendments to the
discovery rules in light of the “sunsetting” of the Civil Justice Reform Act. He added that the
committee was str1v1ng for greater national uniformity, particularly in such areas as disclosure.
He pointed out that the advisory committee was examining a range of other discovery issues,
including the appropriate scope of discovery.

He stated that the advisory committee would consider, at its March 1998 meeting, a
package of proposed amendments addressing both the concerns identified at the symposium
and the discovery-related recommendations contained in the Judicial Conference’s 1997 report to
Congress on the Civil Justice Reform Act. The advisory committee then plans to present a
package of recommendations for publication at the Standing Committee’s June 1998 meeting.
He added that it was very important for the committees to achieve broad consensus on a
package that is widely acceptable to both bench and bar.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 1, 1997. (Agenda Item 9)

Reduction in the Size of Grand Juries

Judge Davis reported that the advisory committee had been asked to study a pending
legislative proposal (H.R. 1536) that would reduce the size of grand juries to not less than nine
jurors nor more than 13, with seven jurors required to return an indictment. Currently, under
FED. R. CRIM. P. 6(a) — which tracks 18 U.S.C. § 3321 — the size of a grand jury is 16 to 23
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persons, with a requirement that 16 be present. Under Rule 6(f), 12 j Jurors must concur in
order to return an indictment.

He stated that the advisory committee had voted unanimously to oppose any reduction
in the size of the grand jury. He noted that several members of the committee believed that
most people serving on grand juries have a positive feeling about the experience and that it
was sound policy to have more, rather than fewer, persons involved in the grand jury process.
Other members had stated that a reduction in the size of the grand jury would increase the
likelihood of runaway indictments. He reported also that the state chief justice who serves on
the advisory committee had pointed out that his state had reduced the size of grand juries, and
that the experience had not been successful. Finally, he mentioned that the Depanment of
Justice was opposed to Ieglslatmg a reduction in the size of the grand Jury

Judge Dav1s reported that the adVISOI'y committee was recommendmg that the Judicial
Conference go on record as opposing any attempts to reduce the size of grand juries.: Judge
Stotler asked whether the proposed J udicial Conference action should state a general policy or
merely be directed to commenting on the specific provisions contained in H.R. 1536. In
response, Judge Davis amended the advisory committee’s recommendation to limit its reach to
address only the specific pending legislation.

The committee voted unanimously to approve the recommendation of the
advisory committee to have the Judicial Conference oppose H.R. 1536, which would
reduce the size of the grand jury.

Informational Items

- Judge Davis reported that the advisory committee had received many comments on the
proposed amendment to FED. R. CRiM. P. 6, which would authorize any 1nterpreter necessary to
assist a jury to be present at a grand jury proceeding.

He pointed out that the advisory committee had proposed amending 18 U.S.C. § 3060
to remove its prohibition on a magistrate judge granting a continuance of a preliminary
examination without the consent of the defendant. The Standing Committee, however,
decided at its June 1997 meeting not to seek a statutory amendment. It referred the matter
back to the advisory committee to consider making the change through an amendment to FED.
R. CRM. P. 5(c), which tracks the language of 18 U.S.C. § 3060. The advisory committee
considered the matter afresh at its October 1997 meeting and decided that the problem sought
to be addressed through the amendment was just not serious enough to warrant seeking an
amendment to FED R CrM. P. 5(c) :

J udge Dav1s stated that the adv1sory committee had canceled the public hearings
scheduled for December 12, 1997. Instead, it had invited the witnesses to appear at a hearing
to be held contiguous to the committee’s April 1998 meeting.
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Judge Davis also reported that he had appointed a subcommittee to continue
monitoring victims’ rights legislation.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith presented the report of the advisory committee, as set forth in her
memorandum and attachments of December 3, 1997. (Agenda Item 10), -

Action Items

Judge Smith reported that the advisory committee was seeking approval to publish
three proposed amendments for public comment. She explained that the amendments were
being brought to the Standing Committee at its January 1998 meeting in order to lessen the
heavy agenda for the committee’s June 1998 meeting. She added that the advisory committee
did not intend to accelerate or otherwise change the regular schedule for public comment.

. FED.R.EVID. 103

Judge Smith pointed out that the proposed amendment to Rule 103 — designed to
clarify when an attorney must renew a pretrial objection to, or proffer of, evidence — had a
long history. The advisory committee had published an amendment in September 1995, but
withdrew it after publication because public comments demonstrated little consensus.

She noted that the advisory committee had redrafted the amendment at its April 1997
meeting and sought approval from the Standing Committee in June 1997 to publish it. The
Standing Committee, however, questioned aspects of the proposal and referred it back to the
advisory committee for further study. The advisory committee then took a fresh look at the
rule at its October 1997 meeting and prepared a new draft amendment to meet the concerns
voiced by the Standing Commiittee.

Judge Smith stated that the advisory committee had restructured the proposal from the
earlier versions, now setting forth the changes as a new paragraph within subdivision (a). She
explained that the proposed amendment would codify the principles of Luce v. United States,
469 U.S. 38 (1984) — concerning the preservation of a claim of error when admission of
evidence is dependent on an event occurring at trial — and would make them applicable in
both civil and criminal cases. She added that the advisory committee had tried to make clear
that the rule applied to all rulings on evidence, whether made at or before trial, including in
limine rulings. Finally, she pointed out that the proposed amendment appeared to be
stylistically inconsistent with a convention established by the style subcommittee in that it
contained an unnumbered paragraph in subdivision (a). She welcomed the 1nput of the style
subcommittee on this matter. :
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One of the members suggested that the advisory committee might consider dropping
the word “definitive” from the first line of the amendments and eliminating the second
sentence. : ' :

The commlttee voted w1thout objection to approve for pubhcatlon the proposed
amendment to the rule. y , :

FED.R. Eima. 404

Judge Smith said that the proposed, amendment to Rule 404(a) had not been initiated by
the Advisory Committee on Evidence Rules. Rather, the committee was responding to
legislation pending in the Congress that would amend Rule 404(a) to provide that evidence of
a criminal defendant’s pertinent character trait is admissible if the defendant attacks the
character of the victim. She pointed out that the majority of the advisory committee agreed
generally with what the sponsors of the legislation were trymg to achieve, but believed that the
language of the legislation was too broad and would cause technical problems. The
Congressional language, she suggested, appeared to allow the prosecution to introduce
evidence of any character trait of the accused. Accordingly, the committee decided to draft its
own version of Rule 404(a), prov1d1ng that if a defendant attacks a character trait of the victim
of the crime, the prosecution could offer evidence of the same character trait of the accused.

Judgé Smith said that the advisory commiftée also wfshed to move an amendment to
line 11 of its proposal by adding the words “offered by an accused and” before the word
“admitted.”

She also pointed out that the advisory committee had used the word “accused” rather
than the word “defendant” because it was consistent with usage in the Federal Rules of
Criminal Procedure. -

Some of the members of the Standing Committee expressed disapproval of the .
proposal on the merits because it would lessen the rights of the accused in certain types of
criminal cases. Judge Smith responded that the decision of the advisory committee to proceed
with the amendment was not unanimous, and that the committee would not have proposed the
change except for the pending legislation. She explained that the majority of the advisory
committee were of the view that the proposal represented a fair trade-off, believing that if the
defense introduces character trait evidence, the prosecution should be allowed to do so also.

Professor Capra pointed out that there was précedcnt for the advisory committee’s
approach, noting that the Judicial Conference had offered alternate language on FED. R. EVID.
413 to 415 when the Congress was considering enacting these rules by legislation.

The compﬂttee approve(i the proposéd amendmeﬁt for publication byan8to3
vote.
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FED. R. EVID. 803 and 502

Judge Smith reported that the proposed amendments to Rules 803(6) and 902 were
designed to provide for uniform treatment of business records and to rectify an inconsistency
in the present rules dealing with foreigr records. She explained that admissibility of foreign
business records can be established — without a foundation witness — by certifications in
criminal cases, but not in civil cases. She said that the advisory committee believed that
foreign records should not be deemed more trustworthy than domestic records in any cases.
The amendments were based on the procedures governing the certification of foreign business
records in criminal cases under 18 U.S.C: § 3055 and would establish a 51m11ar procedure for
domestic and foreign records offered in c1v11 cases. -

She added that the language of the amendments differed in certain respects and it
mixed the terms “certification” and “declaration.”. The advisory committee had done so to
incorporate language from existing statutes. -She said that if that approach would cause
problems in distinguishing between the two, the language could be made consistent throughout
to require certification by a signed declaration." She added that there was a typographical error
in the agenda item, as the word “record” on hnes 42.and 44 of the proposal should read
“declaration.”

The committee voted without objection to approve the amendments for
publication. L

Informational Items

Professor Capra explained that he had reviewed the original advisory committee notes
to the Federal Rules of Evidence and produced the document set forth at Agenda Item 10B,
identifying inaccuracies and inconsistencies created because several of the ruies adopted by
Congress in 1975 differ materially from the version approved by the advisory committee. He
pointed out that the inconsistencies between the text of the rules, as enacted by legislation, and
the accompanying advisory notes created a trap for the unwary. He added that the Federal
Judicial Center had agreed to publish his memorandum.

Judge Smith reported that she had appointed a subcommittee to review Article VII of
the evidence rules, dealing with opinions and expert testimony. She noted that there was
legislation pending in the Congress that attempted — inadequately — to amend FED. R. EVID.
702 and codify Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). She
pointed out that the advisory committee had decided in 1995 to delay considering any
amendments to the evidence rules regarding expert testimony until the courts had been given
enough time to digest and interpret the Daubert opinion. She reported, though, that the
advisory committee at its October 1997 meeting had decided that there was now enough case
law, and conflicts among the circuits, to justify consideration of amendments to Rule 702 to
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clarify the standards of reliability applicable to expert testimony. The subcommittee will
prepare a report for consideration by the advisory committee at 1ts April 1998 meetlng

Judge Smith said that the advisory committee would also consider whether any
amendments were necessary to accommodate technological innovations in the presentation of
evidence. - Among other things, it would review Rule 1001 to determine whether the terms

“writings” and “recordings” should be redefmed and Whether they should apply to the entlre
body of the evidence rules. -

Judge Stotler suggested that the Advisory Committee on Civil Rules should examine
FED. R. CIv. P. 44, regarding proof of official records, to see whether it dovetails properly with
provisions in the evidence rules. 'She also suggested that the advisory committee might wish to
consider the advisability of a cross-reference to'FED. R. EVID. 1001, regardmg written records.
She added that the Standing Committee had discussed in the past the issue of creatmg standard
def1n1t10ns that would apply throughout all the federal rules

ATTORNEY CONDUCT

Professor Coquillette reported that a wealth of background materials had been specially
prepared to assist the committee in determining whether national rules should be promulgated
to govern attorney conduct in the federal courts. 'He pointed out that the materials included
Agenda Item 8, seven background studies conducted by his office and the Federal J ud1¢1al
Center, and the proceedmgs of two conferences of attorney conduct experts

Professor Coquillette noted that the committee at its June 1997 meeting had requested
him to draft a proposed set of uniform attorney conduct rules for discussion purposes.
Therefore, he had prepared the 10 draft rules set forth in Agenda Item 8. He suggested that the
members not debate the substance of the draft rules, but focus on the general approach and
outline of the document. He recommended that if the committee were generally comfortable
with the draft, it should be forwarded to each of the adv1sory comrmttees for study and -
comment. = . : : :

Professor Coquillette explained that proposed Rule 1 was a “dynamic conformity” rule,
specifying that a district court must apply the standards of attorney conduct currently adopted

by the highest court of the state in which the court sits. He pointed out that the proposed rule

had the advantages of avoiding any conflicts with the states and obviating the need for a
federal bureaucracy. He suggested that the first option that the committee might 'consider
would be to adopt only Rule 1, thereby creating no uniform federal attorney conduct standards
and leavmg all issues of attorney conduct to the states. o v

A second option, he suggested would be for thc committee to do nothmg regardmg
attorney conduct, thereby leaving the matter to local court rules. He recommended against that
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course of action, however, because the participants in the committee’s recent attorney conduct
conferences had agreed overwhelmingly that the status quo was unacceptable. Although they
had differed in their proposed solutions, there was a strong consensus that something had to be
done to address attorney conduct in the federal courts in 2 more uniform manner.

Professor Coquillette stated that a third option would be to adopt proposed Rule 1 plus
some, or all, of the other nine rules. He explained that he had selected the 10 rules very
narrowly to address only those conduct issues that raise a substantial federal interest and have
resulted in actual problems in the federal courts. All other matters would be deferred to the
states. ‘ '

He explained, for example, that proposed Rule 10 dealt with communication with
persons who are represented by counsel, which is the subject of Rule 4.2 of the American Bar
Association’s Model Rules of Professional Conduct. He emphasized that the matter was very
controversial and had been the subject of lengthy negotiations between the Conference of
Chief Justices and the Department of Justice. He recommended that the language eventually
agreed upon by the Conference and the Department be incorporated as the national rule
applicable in the federal courts.

Professor Coquillette noted that most attorney conduct issues addressed by the
proposed rules arise in the district courts. Therefore, he recommended that the rules
committees’ efforts be directed principally to considering conduct rules for the district courts.

He noted that fewer attorney conduct problems arose in the courts of appeals. He
pointed out that FED. R. APP. P. 46 authorized a court of appeals to take any appropriate action
against an attorney for “conduct unbecoming a member of the bar.” He said that the language
of the rule was unworkably vague, prompting most courts of appeals to adopt their own local
rules governing attorney conduct.

Professor Coquillette reported that the local rules of the bankruptcy courts generally
adopted the rules of the district courts, but that bankruptcy practice presented a number of
additional, unique problems because the Bankruptcy Code prescribed certain specific conduct
standards of its own. For that reason, he stated that the Advisory Committee on Bankruptcy
Rules was generally of the view that separate rules should be tailored to govern attorney
conduct in bankruptcy practice. Professor Resnick added that Professor Coquillette’s draft
rules had specifically exempted bankruptcy proceedings, whether conducted by a bankruptcy
judge or a district judge. He stated that it would be necessary — because of specific provisions
in the Bankruptcy Code and pertinent case law — to consider drafting specific provisions
governing such issues as disinterestedness and confidentiality in bankruptcy proceedings.

Mr. Schreiber moved thaf the package of propesed attorney conduct rules be
referred to each of the advisory committees for review and comment by June, if possible.
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Ms. Mayer stated that the Department of Justice favored reducing balkanization of
attorney conduct rules in the federal courts. She explained that the Department would not
support the option of simply adopting only Rule 1 of the proposed draft rules because it would
turn over federal interests to the states and effectively turn state laws into national laws. She

‘added that the Department also had problems with the spec1ﬁc Ianguage of some of the other

nine draft rules:

Ms. Mayer pointed out that the Department was concerned about how the proposed
attorney conduct rules would be interpreted and enforced. She emphasized that there was a
need to lodge authority in the federal courts to issue binding interpretations of the rules.

Chief Justice Veasey stated that serious federalism interests were at stake. He
personally favored adoption of only Rule 1 as the best solution and would not support adoption
of all 10 proposed attorney conduct rules. He added, though, that substantial additional
information and debate were essential before the committees could make meaningful decisions
on the appropriate course of action to pursue.

He explained that a special committee of the Conference of Chief Justices had just
arrived at a negotiated solution with the Attorney General on the controversial issue of
communication with represented parties for consideration by the Conference at its annual
meeting. [The Conference postponed its consideration of the proposal until a later time so that
the members could have more time to study it carefully.] He noted, too, that the American Bar
Association had appointed an ethics commission to study needed revisions to the rules of
professional responsibility. He added that the commission, which he chaired, would convene
following the meeting of the Conference of Chief Justices. In sum, he said, attorney conduct
issues were receiving considerable attention at the highest levels of the legal profession. In
light of this imminent activity and the evolving nature of the debate, he recommended that
Professor Coquillette’s draft federal rules be tabled. T

Ms. Mayer suggested that the committee consider appointing an ad hoc subcommittee
to review the proposed attorney conduct rules. Other members added that the rules could be
referred to a special committee comprised of members from each of the advisory committees.

Several members countered that a better course of action would be to refer Professor
Coquillette’s draft and the supporting documentation to each of the advisory committees for
study, with the expectation that there would be extensive coordination among the advisory
committees, their reporters, and the Standing Committee. :

One member stated that it would be impossible for the advisory committees to make
any meaningful contributions in time for consideration at the Standing Committee’s June 1998
meeting because the issues addressed in the proposed rules were simply too complex and
controversial. He emphasized that it was essential for the committees to give appropriate
deference to the rights of the states to oversee the conduct of the attorneys they license.
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Accordingly, the committees needed to consider whether paramount federal interests were at
stake that warranted superseding state rules in certain matters.

Judge Stotler stated that she did not favor directing the advisory committees to
accomplish a specific task by a specific date. Rather, she emphasized the need for the advisory
committees to make recommendations on the best ways to deal with the attorney conduct
issues.

The committee agreed to have each advisory committee consider the proposed
draft rules and supporting materials presented by Professor Coquillette and present
status reports to the Standing Committee at its June 1998 meeting.

LOCAL RULES OF COURT
Uniform Renumbering of Local Rules

Professor Squiers reported that in March 1996 the Judicial Conference had required the
courts to renumber their local rules in accordance with the national rules. As of June 1997,
41% of the district courts had renumbered their rules, and by December 1997, 58% had
completed the renumbering. She said that she had contacted the remaining district courts by
telephone to determine whether they were making progress in renumbering and had received
largely positive responses. ‘

Several members stated that the renumbering requirement had been very helpful in’
motivating the courts to review their local rules, improve them, and eliminate inconsistencies.
They also said that the project had fostered the goal of greater national uniformity and would
prove to be of substantial benefit to the bar. ’ .

Impact on Local Rules of the Expiration of the Civil Justice Reform Act

Professor Squiers reported that with the recent sunsetting of the Civil Justice Reform
Act, she had examined the local CJRA plans of all the district courts. She found that 31% of
the district plans referred to the court’s local rules and specified the court’s interest in
eventually integrating the content of the plans into the court’s local rules. The other plans
were silent on the matter. Accordingly, she telephoned 12 district courts randomly and
inquired whether they anticipated incorporating the content of their CIRA plans into their local
rules or intended to use their CJRA plans in another fashion. She reported that seven of the 12
courts had already taken action to modify their local rules as of December 1997. Three of the
courts said that they anticipated doing so at some point, and the remaining two districts
reported that they contemplated taking no action.
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Other Proposed Changes in Local Rule Requirements

A number of members added that it would also be beneficial to require courts to send
their local rules to the Administrative Office for posting on the Internet. One participant
suggested that consideration be given to amending the Rules Enabling Act to require that all
local rules take effect on or shortly after December 1 of each year, in coordination with the
effective date of amendments to the national rules. Judge Garwood responded that the
Advisory Committee on Appellate Rules had placed that suggestion on its agenda. Another
participant said that consideration might be given to amending the national rules to provide
that local rules may not take effect until they are‘filed electronically with the Administrative
Office t . ‘

Judge Stotler agreed to refer to each of the advisory committees the various
suggestions raised at the meeting regarding the effective date and the effectiveness of
local court rules. : : ‘

J ucigé Stotler requested that Professor Squieré and thé Local Rules Project study the
impact on local court rules of the 1995 amendments to FeD. R. Civ. P. 83, FEp. R. CRIM. P. 57,
FED. R. BANKR. P. 8018 and 9029, and FeD. R. ApP. P. 47.

Lzmztatlons on the Number of Local Rules

- Judge Wilson stated that there were too many local rules of court and too many local*
procedural variations. Therefore, he recommended that the rules committees take appropriate
action to promote greater uniformity in federal practice and place limits on local rulemaking
authority. To that end, he moved to request that the Advisory Conmmittee on Civil Rules
study amending FED. R. CIv. P. 83 by striking the words “imposing a requirement of .
form” from subdivision (2) and adding a new subdivision (3) that would prohibit a court
from adopting more than 20 local rules, including discrete subparts.

The committee thereupon engaged in an extensive discussion regarding the number,
scope, and merit of local rules. Some members stated that a number of courts were strongly
attached to their own practices and would resist efforts to limit local rulemaking authority.
They noted that the district courts had taken a wide variety of approaches to local rules. Some

courts have very few local rules, while others have promulgated lengthy and detaﬂed sets of
rules.

Several members stated that there had been a Jong-standing consensus among the

. members of both the Standing Committee and the advisory committees that (1) there were too -

many local rules, and (2) local rules should fill the gaps in the national rules, rather than
legitimize local variations in federal practice. Several pointed out that the rules committees
had debated these issues extensively in the past and had concluded that it would not be feasible
to eliminate local variations simply by limiting local rules. Local procedural variations would
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likely continue in effect through the use of standing orders, individual case orders, and other,
less formal mechanisms.

A number of members pointed out that the 1995 amendments to FED. R. C1v. P. 83 —
together with companion amendments to FED. R. CRIM. P. 57, FED. R. BANKR. P. 8018 and
9029, and FED: R. APP. P. 47 — had been designed expressly to foster national umformlty by
requiring that: ‘

1. all local rules be consistent with the national rules and federal statutes;
2. all local rules conform to a national numbering system;
3. no local rule imposing a requirement of form be enforced in a manner that

causes a party to lose rights because of a nonwillful failure to comply with the
requirement; and

4. no sanction or other disadvantage be imposed for noncompliance with any
requirement not published in federal law, federal rules, or local rules, unless the
alleged violator has been furnished with actual notice of the requirement in a
particular case.

One member emphasized that the judicial councils of the circuits have — and should
exercise — the authority to abrogate any local rules that are illegal or inconsistent with the
national rules. He added that there was a need to collect and analyze more information on
local rules. Professor Coquillette suggested that it would be very desirable for the Local Rules
Project to conduct a new study of local rules, particularly in the wake of the sunset of the C1v11
Justice Reform Act.

Another member suggested that Judge Wilson amend his motion to have the Advisory
Committee on Civil Rules study local rules issues broadly, rather than mandate that it consider
a specific amendment to Rule 83. He added that the rules committees also needed to address
local rule issues in both the district courts and the bankruptcy courts. ‘

Judge Wilson agreed to amend his motion to require that the other advisory
committees also study appropriate limitations on local rules. He added, however, that it
was essential that the committees address the merits of imposing a national limit on the
number of local rules that any court may promulgate.

Other members responded that it was premature to consider additional amendments to
the rules governing local rules because the impact of the 1995 amendments had only begun to
be felt. They warned, moreover, against changing the language of those amendments because
they had been very carefully crafted and subjected to extensive committee discussion and
public comment. They pointed out, for example, that the language of the proposed motion
could create practical problems because it deleted the specific hrmtatmn in the current rules on
locally 1mposed requirements-of form.
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Some participants suggested that it would be better to have a single, coordinated local
rules initiative conducted under the direction of the Standing Committee, rather than have the
five advisory committees each undertake their own efforts. One member added that the
ultimate goal of the committees might be to prepare a set of proposed model local rules.

The committee voted 6-5 to defeat Judge Wilson’s motion.

REPORT OF TI-[E;STYLE SUBCOMMITTEE ‘

Judge Parker reported that the style subcommittee would proceed to prepare a restyled
draft of the body of criminal rules for initial consideration by the advisory committee. He
added that the style subcommittee was not considering an effort to restyle any other set of rules
until the Supreme Court has acted on the restyled appellate rules.

- In:the interim, as amendments and new rules are proposed by any of the advisory .
committees, the style subcommittee would continue with the procedure that has been in place.
That is, once the reporter drafts an amendment or new rule, it will be submitted to the Rules
Committee Support Office of the Administrative Office. That office will then provide copies
to all members of the style subcommittee. The subcommittee members will have 10 days to
submit their comments to Mr, Garner, who will review them and contact the reporter of the
appropriate advisory committee with the collective views of the style subcommittee. The
reporter will then edit the suggestions provided by the style subcommittee and return a revised
draft to the Administrative Office for transmission to the advisory committee members.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Mr. Lafitte presented the report of the Techhology Subcommittee, which was set forth
in his report and attachments of December 5, 1997. (Agenda Item 11)

Rules Issues Raised by Technology

He reported that the subcommitiee was in the process of gathering information on the
interrelationship between technology and the rules. He said that Judge Stotler had asked each
of the advisory committees to identify for the subcommittee any future rules amendments that
they were considering to take account of advances in automation.

He noted that the advisory committees had responded by pointing to such topics as the
filing of briefs on disk, electronic case filing generally, electronic service of notices and other
documents, taking of testimony from remote locations, discovery of information contained in
electronic format, publication and citation of opinions in electronic form, and including
electronic materials in the various definitions contained in the rules.
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Mr. Lafitte said that electronic case filing and the serving of notices by electronic
means appeared to be the most significant matters to be addressed. He noted that several
electronic case file prototypes had been established in the federal courts, and the -
Administrative Office was monitoring the information gathered in the pilot courts.

Mr. McCabe stated that the Administrative Office had been in regular contact with the
pilot courts and had obtained and analyzed copies of their local rules. Judge Stotler added that
the chart that the Office of Judges Programs had prepared on these rules was very helpful, and
that the committee should also be provided with copies of the local rules governing the pilot
programs.

- Receiving Rules Comments on the Internet

Mr. Lafitte reported that his subcommittee was also examining whether to permit
public comments on proposed rules amendments to be sent to the Administrative Office
electronically. He had asked the Administrative Office to provide the subcommittee with the
pros and cons of permitting the public to use the Internet to submit comments on the rules.

The most significant benefit cited by the Administrative Office was that it would make it easier
for the public to comment, thereby furthering the rules committees’ policy of reaching out to
the bar and encouraging more comments,on proposed amendments. A disadvantage of
electronic/comments would be that many of them may be less thoughtful than written
comments. Another disadvantage would be that any significant increase in the number of
comments might place an intolerable burden on the reporters. '

. o o

Mr. Lafitte said that the subcommittee expected to receive the views of the advisory
committees on this proposal. It would then make recommendations to the Standing Committee
at its June 1998 meeting. He added that the informal responses. he had received to date had
been very favorable toward receiving comments electronically.

ELECTRONIC CASE FILES DEMONSTRATION

Karen Molzen, law clerk to Chief Judge Conway of the United States District Court for
the District of New Mexico, presented a demonstration of the electronic case file systems
being piloted in the District of New Mexico and nine other federal district and bankruptcy
courts. Mr. McCabe pointed out that electronic filing raises a number of important procedural
issues that had not yet been addressed by the federal rules. He added that the pilot courts were
filling in the gaps in the national rules, where necessary by prov151ons in their local rules and
by obtaining consent of the parties.
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FORUM ON COMMITTEE PRACTICES AND PROCEDURES

Judge Stotler asked the members to reflect on the committee’s December 1995 Self-
Study of Federal Judicial Rulemaking, to comment on the way the committees were currently
conducting their business, and to provide a retrospective look at.changes occurring in the rules
process during their service on the committees.

She pointed out that the volume of materials sent to the Standing Committee had
increased substantially, and it was very important for every member to be made aware of all:
developments in the rules process. She said that it was incumbent upon the members to read
the material promptly and identify any matters with which they disagree. She recommended
that any member of the Standing Comrmittee who has a concern with the substance or language
of any amendment caIl the chair or reporter of the appropriate advisory committee in advance
of the Standing Committee meeting to address or correct the proposal: In that way, the
Standing Committee’s meetmg can be devoted to discussing the merits of proposals

She also suggested that the committees should ,propose changes in the rules only when
amendments are essential. They should also ensure that they are carefully considered and well
drafted because they are scrutinized by the bench and bar, the Judicial Conference, the
Supreme Court, and the Congress. She noted that lawyers and judges use the rules;on an
everyday basis and are generally comfortable with them; Many tend to react negatlvely to
changes, partlcularly if they are viewed as. nonessent1a1 Accordingly, the rules committees
should appraise the value of any proposed change against the anticipated opposmon In
addition, the comm1ttees need to strike the correct balance between the need for natlonal
uniformity ¢ and legltlmate local variations.

Following the custom of having retiring members provide a retrospective view of their
service on the committee, Judge Easterbrook noted that when he started on the committee six
years earlier, its procedures had been very different. An advisory committee would bring a
proposed amendment to;the committee’s attention and be asked to provide little description.
The committee’s ensuing discussion would mix both substance and style, and a good deal of
time would be spent in making language improvements.

He said that the Standing Committee’s procedures had changed materially for the
better, thanks in large part to the Self-Study and the leadership of the current chair. He added
that the committee had also profited greatly from the work of its style consultant, Bryan
Garner, and the style subcommittee. The Standing Committee, he said, had concluded that it
was simply too difficult to draft language in large groups. Rather, style and expression
problems are best resolved by having the members speaking directly to the advisory
committee. The alternative was for the Standing Comrmittee — as a reviewing body — to
remand an amendment to an advisory committee, rather than attempt to rewrite it. On this
point, Judge Stotler pointed out that the committee’s Self-Study stated specifically that the

|l
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advisory committees have the responsibility for drafting amendments and that the Standing
Committee should normally remand rules, rather than redraft them.

One of the participants concurred that style matters used to take up much of the time of
Standing Committee meetings, but now are normally handled in advance of the meetings. He
thanked Judge Keeton for appointing a style subcommittee, which, he said, had produced
standard style conventions and worked closely with the advisory committees. He emphasized
that the advisory committees were uniformly producing substantially improved drafts. Several
other members expréssed their support for the style process’ and stressed the need for consistent
usage in the rules. : : :

J udge Easterbrook added that the agendas of the'Standing Comrmttee had improved, as
a wider variety of matters had been included, and members are now given greater opportunities
to raise policy issues. He'also pomted out that the Standing'Committee had coordinated the
promulgation of 2 number of common provisions in the 'various sets of federal rules and had
placed certain policy matters on the agendas of the advisory committees. It had also fostered
better communications among the, reporters and the advisory committees and should continue
to play'a coordmatmg role with. the adv1sory commrttees :

- Judge Stotler stated that the Work of the Rules Comrmttee Support Office had increased
greatly, and othersiadded that'the staff had' been instrumental in fostering enhanced relations
with the state bars. Chief Justice Veasey said that he wiould like to see a strengthening of the
process of prov1d1ng state courts with! tlmely mformatmn of proposed changes in'the rules,
particularly rules that the state courts are likely to adopt. He said that state courts commonly
only consider the merits of a rule after it has been adopted in the federal courts. He mentioned
that he intended to discuss this matter with the Conference of Chief J ustices.

One of the part1c1pants said that there was a large gap between the time a proposed
amendment is published for public comment and the t1me it is adopted as a rule, often with
changes. He suggested that interim notice of actions taken by the Standing Committee and the
Judicial Conference would be very helpful. Chief Justrce Veasey suggested that notice of rules
developments might be sent electronically to the states.

One of the reporters stated that the work of the advisory committee chairs and reporters
had increased enormously. He expressed appreciation for the procedural improvements of the
last few years, which had resulted in better communications, guidance, and coordination.

Several members stated that the rules process was excellent and needed to be protected.
They said that despite recurring legislative attempts in every Congress to amend rules directly
by statute, Congress in fact defers in most cases to the rules process. '

Judge Stotler pointed out that one of the recommendations in the Self-Study was to ask
the Chief Justice to consider making the chairs of the advisory committees voting members of
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the Standing Committee. She said that the Standing Committee had not made a
recommendation on the matter and might wish to give the matter further thought.

SUPPORT SERVICES
The committee approved the following motion made by Judge Wilson:

We resolve to acknowledge the excellent support of the
Administrative Office for the work of the rules committees—
all six — and especially the devotion to duty shown by Peter
McCabe, our Secretary, Chief John K. Rabiej, Attorney-
Adyvisor Mark Shapiro, and the entire distinguished staff of the
Rules Committee Support Office. Further, the Chair of the
Committee is instructed to so report to the Director of the
Administrative Office.

Judge Stotler thanked Professor Coquillette and the reporters of the advisory
committees for the enormous amount of quality work that they produce.

NEXT COMMITTEE MEETINGS

The committee voted to hold its next meeting, scheduled for Thursday and Friday,
June 18 and 19, 1998, in Santa Fe, New Mexico.

The committee scheduled the following meeting for Thursday and Friday,
January 7 and 8, 1999, with a location to be determined later.

Respectfully submitted,

Peter G. McCabe,
Secretary
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LEONIDAS RALPH MECHAM  ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS KNk RABI
CLARENCE A. LEE, JR. ' Chief
Associate Director WASHINGTON, D.C. 20544

Rules Committee Support Office

May 14, 1998

MEMORANDUM TO STANDING RULES COMMITTEE
SUBJECT: Legislative Report

We are monitoring 25 bills and three joint resolutions, which were introduced in the 105®
Congress, that affect the Federal Rules of Practice and Procedure. These bills include seven new
bills that were introduced after the committee's January 1998 meeting. On behalf of the rules
commmittees, eight letters were sent to the House and Senate Judiciary committees expressing
rules-related concerns and identifying drafting problems with pending legislation that involved
the following issues: '

° Criminal Rule 46(e) — forfeiture of bail bonds

o Civil Rule 23(f) — class action certification interlocutory appeal

° Civil Rule 30(b) — stenographic recording of depositions

] Criminal Rule 6 — grand jury size

] .Civil Rule 81 — copyright rules

] 28 U.S.C. § 2071 — local rules governing alternative dispute resolution

procedures
®  Civil Rule 26(c) — protective orders
. Reassignrhent of Judge — impact on complex litigation

In addition, Judge Davis testified on pending legislation that would amend Criminal Rule
46 regarding the forfeiture of bail bonds and Judge Scirica testified on class actions at separate
Congressional hearings. Written statements were submitted for both hearings. Copies of each of
the letters and the written statements are attached.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Legislative Report Page 2

The second session of the 105th Congress is nearing its end. Congress tentatively plans
to adjourn on October 9, 1998. The August recess extends from early August to September 8.
Accordingly, Congress has little time remaining to.pass legislation. On the other hand, Congress
usually passes a substantial number of bills in the waning months of its second sessions. At the
moment, we are especially monitoring four key rules-related bills, which have gone beyond the
initial legislative stages.

H.R. 1352 was introduced by Senator Grassley and was reported favorably by the Senate
Judiciary Subcommittee on Administrative Oversight and the Courts. The bill would undo the
1993 zmendments to Civil Rule 30, which presently provides parties with the discretion to use
differenit means of recording depositions. Under the bill, only stenographic recording would be
permitted absent court order or the parties’ stipulation. The bill enjoys bi-partisan support.
Importantly, Senator Leahy, as the ranking minority member on the Senate J ud1c1ary Committee,
isa sponsor ‘

The “Judicial Reform Act of 1998 (H.R. 1252) was passed by the House of
Representatives on April 23, 1998. No hearings have yet been scheduled before the Senate. The
bill includes several rules-related matters. Section 3 of the bill would amend § 1292 of title 28,
United States Code, and is intended to accomplish basically the same things as the new Civil
Rule 23(f), which was approved by the Supreme Court and transmitted to Congress in late April.
Section 6 allows a district court judge to permit the televising of civil and criminal case
proceedings, including trials, under guidelines promulgated by the Judicial Conference. Finally,
section 12 provides for the sunset of 28 U.S.C. § 471, which required the courts to prepare civil
justice expense and delay reduction plans. (Civil Justice Reform Act)

Senate Joint Resolution 44 is a bi-partisan resolution that proposes a constitutional
amendment that would guarantee certain victim’s rights. Among other things, victims would be
entitled to reasonable notice of all public proceedings relating to the crime. The resolution has
over 40 sponsors. As an alternative to the resolution’s constitutional amendment, several other
bills were introduced that amend the rules or pertinent statutes.

The “Bankruptcy Reform Act of 1998” (H.R. 3150) was introduced by Representative
Gekas on February 3, 1998. It is the most prominent bill among others introduced in response to
the National Bankruptcy Commission’s report and recommendations. The bill includes several
provisions that would require the rules committees to consider amending several Bankruptcy
Rules.

A chart showing the status of the rules-related bills is attached.

M2
/¢~John K. Rabie]

Attachments
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LEGISLATION AFFECTING ‘
THE FEDERAL RULES OF PRACTICE AND PROCEDURE
105th Congress

SENATE BILLS

S. 3 Omnibus Crime Control Act of 1997
Introduced by: Hatch and others
Date Introduced: January 21, 1997

Status:

Provisions affecting rules

Sec. 501. Increase the number of government peremptory challenges from 6 to 10
[CR24(b)] :

Sec. 502. Allow for 6 person juries in criminal cases upon request of the
defendant, approval of the court, and consent of the government [CR23(b)]

Sec. 505. Requires an equal number of prosecutors and defense counsel on all
rules committees [§ 2073]

Sec. 713. Allow admission of evidence of other crimes, acts, or wrongs to prove
disposition toward a particular individual [EV404(b)]

Sec. 821. Amends the language of CR35(b) (Reduction of Sentence) and the
sentencing guidelines [CR35(b)]

Sec. 904. Amends the statute governing proceedings in forma pauperis [AP Form
4]

S. 79 Civil Justice Fairness Act of 1997

Introduced by: Hatch

Date Introduced: January 21, 1997

Status: Referred to Committee on the Judiciary — letter from Standing Committee to
Hatch (4/29/97) ‘

Provisions affecting the Rules:

Sec. 302 Amends Evidence Rule 702 regardlng expert testimony [EV702]

Sec. 302 Amends Civil Rule 68 regarding offers of judgment [CV68]

S. 225 Sunshine in Litigation Act of 1997

Introduced by: Kohl

Date Introduced: January 28, 1997

Status: Referred to Committee on the Judiciary — letter from Standing Committee to
Hatch (4/1/97)

Provisions affecting rules

Page 1

Sec. 2 Adds a new section to title 28 controlling procedures for entering and
modifying protective orders [CV26(c)]

May 19, 1998 (2:10PM)
Doc. # 2200



S. 254 Class Action Fairness Act of 1997

. Introduced by: Kohl

. Date Introduced: January 30, 1997

. Status: Referred to Committee on the Judiciary
. Provisions affecting rules

Sec. 2 requires class counsel to serve, after a proposed settlement, the State AG
and DOJ as if they were parties to the class action. A hearing on the fairness of
the proposed settlement may not be held earlier than 120 days after the date of that
service. [CV23] ‘

S. 400 Frivolous Lawsuit Prevention Act of 1997

. Introduced by: Grassley

. Date Introduced: March 5, 1997

. Status: Referred to Committee on the Judiciary; Subcom. on Oversight and the Courts
. Provisions affecting rules:

Section 2 amends Civil Rule 11(c) removing judicial discretion not to impose
sanctions for violations of rule 11. [CV11]

S. 1081 Crime Victim’s Assistance Act

. Introduced by: Kennedy and Leahy
. Date Introduced: July 29, 1997

. Status: Referred to ?

. Provisions affecting rules:

Page 2

Section 121 would amend Criminal Rule 11 by adding a requirement that victims
be notified of the time and date of, and be given an opportunity to be heard at a
hearing at which the defendant will enter a plea of guilty or nolo contendere.
[CR11] ,
Section 122 would amend Criminal Rule 32 to provide for an enhanced victim
impact statement to be included in the Presentence Report. Victims should be
notified of the preparation of the Presentence Report and provided a copy. [CR32]
Section 123 would amend Criminal Rule 32.1 by requiring the Government
notify victims of certain crimes of preliminary hearings on revocation or
modification of probation or supervised release. The victims will also be given
the right of allocution at those hearings. [CR32.1]

Section 131 would amend Evidence Rule 615 to add victims of certain crimes to
the list of witnesses the court can not exclude from the court room.[EV615]

May 19, 1998 (2:10PM)

Doc. #2200
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S. 1352 Untitled
. Introduced by: Grassley
. Date Introduced: October 31, 1997

. Status: Referred to Committee on the Judiciary — letter from Civil Rules Committee to
Hatch (4/17/98)
. 4/2/98 Approved by Subcom. on Oversight and Courts; Sent to full committee

. Provisions affecting rules
. amends Civil Rule 30 restoring stenographic preference for recording depositions

S. 1721 Untitled
. Introduced by: Leahy
. Date Introduced: March 6, 1998

. Status: Referred to Committee on the Judiciary
. Provisions affecting rules ‘
. requires the Judicial Conference to review and report to Congress on whether the
FRE should be amended to create a privilege for commumcatlons between parents
and children ‘

S. 1737 Taxpayer Confidentiality Act
. Introduced by: Mack
. Date Introduced: March 10, 1998

. Status: Referred to Committee on Finance; included in the IRS restructuring Bill marked-
up on 3/31/98 (HR 2676); HR 2676 passed the senate on 5/7/98

. Provisions affecting rules
. Amends the Internal Revenue Code to apply attorney-client privilege to

communications between a taxpayer and any authorized tax practitioner (CPA,
Enrolled Agent, etc) in noncriminal matters before the IRS and in federal court

S. 2030 Grand Jury Due Process Act

. Introduced by: Bumpers

. Date Introduced: May 4, 1998

. Status: Referred to Committee on Judiciary
. Provisions affecting rules

. Would amend CR 6 [The Grand Jury] to allow witnesses before the grand j Jury the
assistance of counsel while in the grand jury

S. 2083 Class Action Fairness Act of 1998
. Introduced by: Grassley and Kohl
. Introduced on: May 14, 1998

. Status: Referred on 5/15/98 to Judiciary Subcommittee on Oversight and Courts
. Provisions affecting rules
. Limits attorney fees in class actions to a reasonable percentage of damages

actually paid; general removal of class actions from state to federal courts; undoes

Page 3
May 19, 1998 (2:10PM)
Doc. # 2200 ’
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1993 amendments to Civil Rule 11 and requires sanction for frivolous filing
[CV11]

HOUSE BILLS

HR. 660 Untitled

. - Introduced by: Canady .

. Date Introduced: February 10, 1997

. Status: Referred to Committee on the Judiciary; letter from Standing Committee to
Canady (4/1/97); Judge Niemeyer met with and discussed bill with Canady on 4/29/97

. Provisions affecting rules
. Sec. I would amend title 28 to allow for an mterlocutory appeal from the decision

certifying or not certifying a class [CV23]

HR 903 Alz‘ernaz‘zve Dispute Resolution and Setﬂement Encouragement Act
. Introduced by: Coble
. Date Introduced: March 3, 1997

. Status: Letter to Hyde from Standing Committee (4/21/97)
. Provisions affecting rules:
. Section 3 Amends title 28 to provide an offer of judgment provision [CV68] and
. Section 4 amends Evidence Fule 702 governing expert witness testimony.
[EV702]

H.R. 924 Victim Rights Clarification Act
. Introduced by: McCullum
. Date Introduced: March 5, 1997

. Status: Passed and signed into law.(Pub. L. No 105-6)
. Provisions affecting the rules:
. Adds new section 3510 to title 18 that prohibits a judge from excluding from

viewing a trial any victim who wishes to testify as an impact witness at the
sentencing phase of the trial. [EV 615] '

HR. 1252 Judicial Reform Act of 1997

. Introduced by: Hyde

. Date Introduced: April 9, 1997

. Status: 4/23/98 passed House; 4/24/98 referred to Senate—Letter from Civil Rules
Committee to Hatch, re: Section 3 (5/7/98)

. Provisions affecting rules:
. Section 3 amends title 28, section 1292(b), and would provide for interlocutory
appeal of a class action certification decision. [CV23]
. Provides discretion to judge to televise civil and cnmmal case proceedings,
including trials
Page 4
May 19, 1998 (2:10PM)
Doc. # 2200
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. Sunsets provision governing CJRA plans

HR. 1280 Sunshine in the Courtroom Act
. Introduced by: Chabot
. Date Introduced: April 10, 1997

. Status: Referred to Committee on the Judiciary
. Provisions affecting rules:
. Enacts a stand alone statute that would authorize the presiding judge to allow

media coverage of court proceedings. Authorizes the Judicial Conference to
promulgate advisory guidelines to assist judges in the admmlstratmn of medla
coverage. [CR53]

H.R. 1492 Prisoner Frivolous Lawsuit Prevention Act of 1997

. Introduced by: Gallegly - :

. Date Introduced: April 30, 1997

. Status: Referred to Committee on the Jud1c1ary, Subcomm1ttee on Cnme
. Provisions affecting rules: ‘ ‘ ,
. Would amend Civil Rule 11 to mandate imposition of a sanction for any violation

of Rule by a prisoner. [CV11]

H.R. 1536 Grand Jury Reduction Act

. Introduced by: Goodlatte

. Date Introduced: May 6, 1997

. Status: Referred to Committee on the Judiciary — CACM considered proposal 6/97;
referred to ST, rec’d that Judicial Conference oppose the legislation; Rec. Approved
3/98; letter sent by Conference Secretary to Goodlatte (4/17/98)

. Provisions affecting rules:
. Would amend Section 3321 of title 28, reducing the number of grand jurors to 9,

with 7 required to indict. [CR6]

HR. 1745 Forfeiture Act of 1997

. Introduced by: Schumer on behalf of the Adm1n1strat10n —

. Date Introduced: May 22, 1997

. Status: Referred to Judiciary and Ways and Means

. Provisions affecting rules:

. Several including §§102 and 105 directly amending Admiralty Rules and § 503

creating 2 new Criminal Rule 32.2 on forfeiture and related conforming
amendments to other criminal rules [CR32.2]

HR. 1965 (formerly HR. 1835) Civil Asset Forfeiture Reform Act

. Introduced by: Hyde and Conyers

. Date Introduced: June 20, 1997

. Status: Reported to the House, 10/30/97; Letter with Judiciary’s comments being
coordinated by LAOQ; including concerns about time deadlines in admiralty cases’

Page 5
May 19, 1998 (2:10PM)
Doc. # 2200



. Provisions affecting rules:
. Section 12(b) amends Paragraph 6 of Rule C of the Supplemental Rules for
Certain Admiralty and Maritime Claims (extends the notice requirement from 10
days to 20).

HR. 2603 (became H.R.3528) Alternative Dispute Resolution and Settlement Encouragement
Act ‘

. Introduced by: Coble and Goodlatte

. Date Introduced: October 2, 1997

. Status: Hearings held by Subcommittee on Courts and Intellectual Property, 10/9/97
. Provisions affecting rules:
. Section 3 would amend § 1332 of title 28, United States Code, to provide for

awarding reasonable costs, including attorneys’ fees, if a written offer of judgment
is not accepted and the final judgment is not more favorable to the offeree than the
offer. The provision would not apply to claims seeking equitable remedies.

. Alternative bill suggested by DOJ that would call it to play local rules.

. Require each court to make available 1 form of ADR; mandatory Court- annexed
Arbitration is not one of the options

HR. 3150 Bankruptcy Reform Act of 1998

. Introduced by: Gekas

. Introduced: February 3, 1998

. Status: 4/23/98 to Full Committee

. Provisions affecting rules: several provisions request the bankruptcy rules committee to
propose for adoption rules or forms to implement statutory changes

H.R. 3396 Citizens Protection Act of 1998

. Introduced by McDade

. Introduced on March 5, 1998

. Status: referred on 3/5/98 to full Judiciary Committee (131 co-sponsors as of 5/18/98)

. Subject government lawyers to attorney conduct rules established by State laws or rules

H.R. 3577 Confidence in the Family Act
. Introduced by: Lofgren
. Date Introduced: March 27, 1998
. Status: Referred to Judiciary; attempt to add to HR 1252 failed
. Provisions affecting rules:
. would amend EV501 by adding a new section creating a privilege for
communications between parents and children

H.R. 3789 Class Action Jurisdiction Act of 1998
. Introduced by: Hyde
. Date Introduced: May 5, 1998

Page 6
May 19, 1998 (2:10PM)
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Status: Referred to Judiciary;
Provisions affecting rules:

. The bill would give the federal courts original jurisdiction in class actions in
diversity cases without regard the value of the item in controversy and provide for
removal of all class actions from state courts

Joint Resolutions

S.J. Res. 6 (See also S.J 44, H.J. Res 71, & HR 1322)

L
L]
L]

Page 7

Introduced by: Kyl and Feinstein

Date Introduced: January 21, 1997

Status: Referred to Committee on the Judiciary
Provisions affecting rules:

. Victim’s rights [CR32]

May 19, 1998 (2:10PM)
Doc. # 2200
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‘ COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
- OF THE
- JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544
.| ALICEMARIEH.STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR
_ WILL L. GARWOOD
" PETERG.MCcCABE ‘ : APPELLATERULES
‘ SECRETARY ‘ ‘ ‘
e ‘ ADRIAN G. DUPLANTIER
BANKRUPTCY RULES
May 7, 1998 | PAUL V. NIEMEYER
e ) . CIVILRULES .
W. EUGENE DAVIS
Ewm . CRIMINALRULES
L Honorable Bill McCollum ‘
: ; - * FERN M. SMITH
Cham@n, Subcommthe.e on Crime EVIDENCERULES
- Committee on the Judiciary ‘
L United States House of Representatives
207 Canon House Office Building
= Washington, D.C. 20515
a Dear Chairman McCollum:
- I write to advise you that at its April 27-28, 1998 meeting the Judicial Conference’s

Advisory Committee on Criminal Rules considered the proposed amendment to Criminal Rule
- 46(e) contained in H.R. 2134, the “Bail Bonds Fairness Act of 1997.” Under Rule 46(¢), a court
: may forfeit a bail bond if a defendant violates a condition of release that had been made part of

the bail bond. The proposed amendment would permit a court to forfeit a bail bond only if the
- “defendant fails to appear as required” by the bond. The committee declined to recommend
amendment of the rule at this time. \

United States magistrate judges are the front-line judicial officers who ordinarily
conduct proceedings governing the pretrial release of defendants. The committee informally
surveyed about 80 federal magistrate judges in 22 district courts. As a preliminary matter, the
survey responses supported anecdotal evidence that federal courts infrequently use corporate
sureties. Instead, the courts most often release a defendant on personal recognizance, or when a
family member or a friend deposits 10% of the amount of the bond, posts personal property, or
signs an unsecured bond on behalf of the defendant.

i

The committee found that in a majority of the district courts that responded to the survey,
bail bonds are forfeited only if the defendant fails to appear as required by the bond. In the other
districts, however, courts have incorporated conditions of release as part of the bail bond and
forfeited bail bonds for violations of those release conditions. In these districts, the magistrate
judges strongly believe that holding a relative’s or friend’s assets at risk significantly increases
the probability that the defendant will comply with all the release conditions.

3 i i

-

3

frm Holding a defendant’s parents or friends responsible as guarantors improves the

b likelihood that the defendant will comply with release conditions for two principal reasons. First,
- a parent or friend has a greater incentive to ensure that a defendant abides by all the release

L
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Honorable Bill McCollum
Page Two

conditions. Second, the defendant has a greater incentive to comply with the release conditions
and not jeopardize the property of a parent or a friend. Absent this type of guarantee, a
magistrate judge would be more reluctant to release a particular defendant. And in these cases, a
magistrate judge might well decide to retain the defendant in custody rather than expose the court
to the risk that the defendant will violate a significant release condition, e. g., refrain from drug
use.

The committee discussed the concerns of the magistrate judges and concluded that the
present practices were appropriate. Rule 46(e) provides judges with the valuable flexibility to
.impose added safeguards ensuring a defendant’s compliance. The forfeiture of a bail bond for a
violation of a condition of release has been uniformly upheld by the courts. No problem with the
existing practices has been brought to the committee’s attention other than from the bail
bondsmen. On balance, the committee determined that the current practice should be retained.

[ appreciated the opportunity to appear before your subcommittee in March. I hope that
the reasons for the actions of the advisory committee on this issue are useful to you. If you
would like to discuss any of these issues at greater depth, I am available at your convenience.

Sincerely yours,

fo by D

W. Eugene Davis
United States Circuit Judge

cc: Subcommittee on Crime,
Committee on the Judiciary
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Honorable Orrin G. Hatch - o | :
- Chairman, Committee on the Jud1c1aty S o . W-EUGENE bavis
L United States Senate ’ . o

131 Senate Russell Office Bulldmg 1 | FEBN M SuITH
r Washmgton, D C.20510-6275
-

Honorable Patnck Leahy
r Ranking Mmonty Member
- Committee|on the Judiciary '

United States Senate
m 1351 Senate Hart Office Building
b Washington, D.C. 20510-6282
= Dear Mr. Chairman and Senator Leahy:
-

On April 24, 1998, the Supreme Court of the United States entered an order approving
r amendments to the Federal Rules of Practice and Procedure, including a new Civil Rule 23(f).
L. The new rule provides a court of appeals with discretion to review an interlocutory appeal of an
order denying or granting class action certification. Under the Rules Enabling Act, the

Em amendments have been forwarded to Congress and will take effect on December 1, 1998, unless
b Congress acts otherwise.

The House of Representatives passed H.R. 1252, the “Judlclal Reform Act” on Apnl 23,
1998, and it was referred to your committee on April 24, 1998. Section 3 of the Act would
accomplish substantially the same thing as new Rule 23(f) as approved by the Supreme Court,
but it would do so by amending § 1292(b) of title 28, United States Code. I urge you and your
colleagues on the Committee on the Judiciary to oppose § 3 of H.R. 1252. 1 do not address the
concerns that the Judicial Conference may have with the other provisions of the Act.

1
x
L

i

-

L Although § 3 of HLR. 1252 is intended to accomplish the same purpose as new Rule 23(f),
- it suffers from some drafting problems. For example, by authorizing a party’s appeal of a

P ‘ determination that the action can be “maintained as a class action,” § 3 introduces an element of
e ambiguity that is not found in new Rule 23(f), which authorizes the appeal more precisely on an

order of court that grants or denies class action certification. Moreover, revising title 28 to do
basically the same thing as the new Rule 23(f) but using slightly different language introduces
unnecessary confusion and will surely generate satellite litigation.

(I

1
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In 1992, Congress invited the Supreme Court to prescribe rules specifying which types of

district court orders should be subject to an interlocutory appeal, other than those specified under
the statute. (Federal Courts Administration Act of 1992 (Pub. L. No. 102-572).) In accordance

with that Act, the Court has now adopted new Rule 23(f), but only after the rule had gone
through the exacting rulemaking process. Before approval, the rule was published for public
comment, hearings were held before the Advisory Committee on Civil Rules, and it was
reviewed and approved by the Committee on Rules of Practice and Procedure, the Judicial
Conference, and the Supreme Court. It now lies before the Congress and is scheduled to take
effect in several months.

The elimination of § 3 from H.R. 1252 would not frustrate the purpose of the “Judicial
Reform Act.” But its deletion would further the policies of the “Federal Courts Administration
Act of 1992" and the longstanding “Rules Enabling Act” rulemaking process that has previously
been established by agreement of Congress and the courts. For these reasons, I urge you and
your committee colleagues to decline to include § 3 in the “Judicial Reform Act.”

Thank you for your consideration.

Sincerely yours,

Paul V. Niemeyer
United States Circuit Judge

cc: Committee on the Judiciary,
United States Senate
Honorable Charles Canady
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JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE v o - LEONIDAS RALPH MECHAM
OF THE UNITED STATES . : o : Secretary
Presiding

April 17, 1998

Honorable Robert W. Goodlatte
United States House of Representatives
123 Cannon House Office Building
Washington, D.C. 20515-4606

Dear Representative Goodlatte:

As an initial matter, I would like to thank you for deferring your action on the proposal in
H.R. 1536 to reduce the size of grand juries until the judiciary had the opportunity to consider the
issue in the context of the Rules Enabling Act rulemaking process. I also wish to emphasize that
four full committees of the Judicial Conference of the United States reviewed the proposal,
including the Committee on Criminal Law, the Committee on Court Administration and Case
Management, the Advisory Committee on Criminal Rules, and the Standing Committee on Rules
of Practice and Procedure, all of which noted both the proposal’s possible economic benefits and
likely burdens. After careful review, the Conference decided to oppose the legislation
concluding that the disadvantages of the proposal outweigh the potential cost savings.

The proposal is opposed for the following reasons, most of whiéh focus on the role the
grand jury has served in our judicial system since the founding of our nation:

° First, the present size of the grand jury significantly increases the statistical probability of
having a more diverse cross-section of the community represented. Larger grand juries
are more likely to include persons from different occupational, economic, racial,
religious, and ethnic backgrounds than smaller grand juries. The proposed reduction in
this diversity of viewpoints would weaken the very hallmark of effective and meaningful
grand jury deliberations, which are intended to reflect the collective community’s
conscience.

° Second, reducing the size of the grand jury would increase the likelihood that one strong
or disruptive juror would dominate deliberations. It is clearly more difficult to dominate
23 people than nine, making the larger body more likely to reach an equitable and
principled decision.

L Third, a smaller grand jury is much more likely to yield run-away prosecutions. Given
the near limitless potential scope of a grand jury inquest, the balanced perspective of a
larger group may prove critical.
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° Lastly, smaller grand juries reduce the number of citizens that are given the opportunity
to participate in a critical task under our Constitution. In these days of increased public
apathy and cynicism, opportunities for citizens to participate in government are precious
as the success of our justice system is dependent on the consent of the citizenry. And,
most participants find the experience of serving on a grand jury quite positive,

Although we can not support H.R. 1536, we certainly appreciate all the support you have
provided to the Judicial Conference over the years. If you would like to discuss any of these

issues at greater depth, I am available at your convenience at 273-3000.

Sincerel

cc: Honorable Alicemarie H. Stotler
Honorable W. Eugene Davis
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

ALICEMARIE H. STOTLER
CHAIR

PETER G. McCABE
SECRETARY

Honorable Orrin G. Hatch

Chairman, Committee on the Judiciary

United States Senate
131 Senate Russell Office Buﬂdmg
Washington, D.C. 20510-6275

Dear Mr. Chauman

OF THE

April 17, 1998

CHAIRS OF ADVISORY COMMITTEES

WILL L. GARWOOD
APPELLATE RULES

ADRIAN G. DUPLANTIER
BANKRUPTCYRULES

PAUL V. NIEMEYER
_CIVILRULES

W. EUGENE DAVIS
CRIMINAL RULES

FERN M. SMITH
- EVIDENCE RULES

As chair of the Adv1sory Commlttee on Civil Rules and on behalf of the Jud1c1al
Conference of the United States, I am writing to express opposition to S. 1352, which would
undo the amendments to Rule 30(b) that took effect on December 1, 1993. The bill would
reinstate the former provisions of the rule to require stenographic recording of all oral
deposmons unless otherwise ordered by the court or stipulated by the parties. It establishes an
unjustified preference for stenographic recordmg at the expense of other equally quahﬁed—and

often less costly——-recordmg means.

The 1993 amendments to Rule 30 took effect aﬁer two lengthy rounds of public hearmgs
and the review of hundreds of comments. In this thorough, deliberative process, all pomts of
view, including the views of stenographic organizations, were heard and considered and all -
relevant considerations were carefully balanced. Only after the conclusion of this exacting
process did the Judicial Conference and the Supreme Court afﬁrmatlvely approve the amended

rule and submit it to the Corigress, which took no action to defer it.

Passage of S. 1352 would effectively repudiate the well-considered judgment of the rules
committees, Judicial Conference, and Supreme Court, whose judgment was reviewed and left
undisturbed by the Congress in 1993. Since then, the Committee on Rules of Practice and
Procedure has received no notification from any source snggestlng any problem with the -
amended rule. Nor is it aware of any new arguments or other grounds that have not been
previously considered. Iurge you to decline to support this bill, which would frustrate the Rules
Enabling Act rulemaking process that has been previously established by agreement of Congress

and the courts.

The bill has three major shortcomings: it significantly reduces the ﬂex1b111ty of litigants
to select the most efficient and economical method of recording depositions; it is based on a
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faulty assumption regarding the utility of the various methods of recording a deposition; and it
amends the federal rules outside the Rules Enabling Act process.

The proposed legislation would substantially limit the options available to lifigants. As
now written, Federal Rule of Civil Procedure 30 permits a party taking a deposition to record it
by sound, sound-and-visual, or stenographic means, without seeking the approval of the court or
the consent of other parties. The rule provides litigants with the flexibility to choose the
recording mechanism that will best serve their requirements, which often vary because most
depositions are used only for discovery purposes and not at trial. Moreover, it permits them to
explore less-expensive options, which is critical in these times of upward spiraling litigation
costs. I might add, as an aside, that our committee is currently exploring other methods to reduce
the cost of discovery in civil litigation — a goal that we think worthy. Finally; the'current rule
accommodates parties who wish to use newer methods in the ever changmg area of litigation
technology. .

Moreover, the legislation appears based on the belief that audio recording and other non-
stenographic forms of recording are too unreliable, a contention that the Advisory Committee on
Civil Rules concluded in recommending the 1993 amendments to Rule 30 did not withstand
scrutiny. Although stenographic recording has served the courts admirably for decades, that by
no means implies that other methods cannot be equally effective. Although Rule 30 only deals
with methods of recording depositions, audio recording is a normal means of taking the official
record in federal court proceedings, particularly in appellate and bankruptcy courts, and is
similarly rehed upon in Congressmnal hearings. Further, although no method of takmg arecord
is absolutely fool-proof, there is no empirical evidence that stenographic reporting is any more
reliable than the alternative methods. There are numerous cases cited under Federal Rule of
Appellate Procedure 10 dealing with the difficulties of reconstructing the record when the
method of takmg the record fails; these cases include failures with both stenographic and non-
stenographlc record takmg

Perhaps most: s1gmﬂcant1y, Rule 30 includes safeguards that insure the mtegnty and
utility of any tape or other non-stenographic recording. Specifically, Rule 30::

] requires the officer presiding at the deposition to retain a copy of the recording
unless otherwise ordered or stlpuIated

o requires the presiding officer to state required identification information at
the beginning of each unit of tape or other medium;

L prohibits the d1stort10n of the appearance or demeanor of the deponents or
counsel;

] acknowledges the court’s authority to require a different recording method if
warranted under the circumstances;
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L] permits the other party to designate an additional method for recording the
deposition; and

requires the parties to provide a written transcript if they intend to use a

deposition recorded by non-stenographic means for other than impé&achment
purposes at trial or a motion hearing.

In addition, the legislation deals with a subject best analyzed under the Rules Enabling
Act process. In enacting the Rules Enabling Act, Congress concluded that rules of court

procedure were best promulgated by the judiciary in a deliberative process. The advantages of
such a process are clear in this case.

In conclusion, I hope that you recognize the inherent problems with S. 1352 and oppose

it. If you would like to discuss any of these issues at greater depth, I am available at your
convenience.

Sincerely,
Tl

Paul V. Niemeyer
United States Circuit Judge

cc: Committee on the Judiciary,
Unites States Senate
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

101 West Lomband Sereet
Baltimore, Maryland 21201

Chambers of
PAUL V. NIEMEYER ' (410) 562-4210
United States Circuit Judg= Fax {410} 962-2277

April 14, 1998

Honorable Howard Cekie
Chairman, Subcommittee on Courts

and Intellectual Property
Committee on the Judiciary
United States House of Representatives
B351A Rayburn House 0ffice Building
Washington, DC 208185

Dear Chairman Coble:

Last fall, you wrote me, expressing concern over our
proceeding with a proposal bhefore the Civil Rules AaAdvisory
Committee to delete language in Rule 8l(a) (1), which provides that
the civil rules do not apply to copyright proceedings. The reason
for cur addressing the issue was to conform to the current practice
of copyright practitioners and judges who have been applying the
federal rules to copyright proceedings. Because vyou had
legislation pending on copyrights and our Committee did not wish to
interfere unwittingly in your effort, we postponed action on the
propesal before us until sur spring meeting.

When we discussed this matter with your staff before the
spring meeting, your staff was most helpful in explaining your
positien and in coordinating our mutual concerns. Even though you
had no substantive difficulty with the proposal before us, you
remained concerned about unintended consequences of action.by us at
that time,. Your staff asked that we keep you advised of our
action, particularly if we proceeded with the proposed change to
Rule 81.

After I presented the entire history of our exchanges to
the Rules Committee at its spring meeting, the Committee felt
unanimously that the most prudent course, in light of your concern,
would be to defer consideration of the proposal before us for
another six meonths until ocur fall meeting. While we understood
that any action on our part would probably not interfere with the
effort that you are making in pursuing copyright legislation at
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Honorable Howard Coble
April 14, 1928
Page Two

this time, we nevertheless felt that our deferring at this time
would serve the greatest good.

We hope that your continuing work on this subject bears
fruit.

Sincerely,

Pagl V. Niemever
PVN/pih
ce: Mitch Glazier, Esq.

Professor Bdward H. Cooper
Mr. John K. Rabiej
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

-y

% [

CHAIR
WILL L. GARWOOD
PETER G. McCABE APPELLATE RULES
SECRETARY
ADRIAN G. DUPLANTIER
BANKRUPTCYRULES
PAUL V. NIEMEYER
CIVILRULES
March 24, 1998 W. EUGENE DAVIS
. CRIMINAL RULES
Honorable Howard Coble FERN M. SMITH
Chairman, Subcommittee on Courts EVIDENCE RULES
and Intellectual Property
Committee on the Judiciary

United States House of Representatives
B-351A Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Coble:

I write to express concern over § 2 of H.R. 2603, the “Alternative Dispute Resolution Act of
1998," as revised, which authorizes federal courts by means of local rules to use alternative dispute
resolution processes in all civil actions. Our concern is limited solely to a matter of procedure and is not
based on any substantive ground. We urge you to qualify the reference to “local rule” in the instances it
is used in the “Act” by adding thereafter the phrase “adopted under 28 U.S.C. § 2071(a).” This change
would have no effect on the Act’s substantive provisions, but it would obviate a serious institutional
issue dealing with the federal judiciary’s governance of practice and procedure in the courts.

We are concerned that if the “local rule” provision remains unqualified, the Rules Enabling Act
process may be bypassed, denying the possibility of national, uniform rules adopted on the
recommendation of standing committees, with public notice and comment, and on the approval of the
Judicial Conference and the Supreme Court. Ordinarily, local rules are subject to national regulation
through this process. If the qualification that we propose is not included, the structure may be
undermined unwittingly, leading to confusion about any local rule’s authority.

We believe that our suggestion will not frustrate the purpose of the Act and will further the long-

standing enabling rules process that has previously been established by agreement of Congress and the
courts. ‘

Thank you for your consideration.
Sincerely yours,

([

Paul V. Niemeyer
United States Court of Appeals

cc: Honorable Barney Frank
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

CHAIR
‘ x _ WILL L. GARWOOD
SECRETARY
March 23, 1998 ADRIAN G. DUPLANTIER
\ BANKRUPTCY RULES
Honorable Henry J. Hyde o : L : : “PAUI& x;irgsﬂgvsa
Chairman, Committee on the Judiciary Lo
United States House of Representatives W. EUGENE DAVIS
Room 2138, Rayburn House Office Building - CRIMINALRULES
i : 'FEAN M. SMITH
Washington, D.C. 20515 . . FERN M. ST
Dear Chairman Hyde:

I write to advise you of the position of the Judicial Conference’s Advisory Committee on Civil
Rules regarding proposed amendments to Rule 26(c) of the Federal Rules of Civil Proceduré dealing
with protective orders. The proposed provision would require a judge to make particularized findings
of fact that information subject to a discovery request is not relevant to the protection of public health
or safety before approving any protective order. Iunderstand that the provision may be brought up for
-discussion during mark-up of H.R. 1252, the “Judicial Reform Act.”

The advisory committee has carefully studied various proposals addressing concerns over
abuses involving protective orders, including earlier versions contained in H.R. 2017 (102d Congress)
and S. 1404 (103d Congress). In 1995, the advisory committee crafted a proposal that it believed .
would meet the concerns of the competing interests, but the proposal was returned by the Judicial
Conference for further study. The advisory committee has now completed a study of the general scope
and nature of discovery to identify and address its impact on litigation cost and delay. Protective -
orders were once again examined as part of the study. : ‘

The advisory committee continues to oppose legislation that would require a judge to make
particularized findings of fact regarding the discovery materials under consideration. No change along
these lines was appropriate, because the present rule already addresses in a meaningful fashion the
concerns relating to public safety while at the same time balancmg the competing interests of the
parties to the suit. The following dlscussmn sets out the history and reasons for'the comm1ttee s
conclusions. L '

Judiciary’s Response to Concerns Regarding Protective Orders

The Advisory Committee on Civil Rules began serious study of protective order practices in
November 1992 in response to pending legislation. The committee sought to inform itself whether the
problems suggested by the legislation existed, and to bring the strengths of the Rules Enabling Act
process to bear on the problems that might be found. It.also asked the Federal Judicial Center to
undertake a study of protective order practice to shed light on the frequency of protective orders, the
kinds of litigation in which protective orders were entered, the frequency of stipulated protective
orders, and the kinds of information protected. It considered lengthy law review articles and the
recommendations of the Federal Courts Study Committee.
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These studies all suggested that there is no need to make it more difficult to issue discovery
protective orders. The studies generally showed:

L  that there is no evidence that protective orders in fact create any significant problem in
concealing information about public hazards or in impeding efficient sharing of discovery
information;

° that much information can be gathered from parties and nonparties during discovery that no one

would have a right to learn outside the needs of a particular lawsuit;

[ that discovery would become more burdensome and costly if the parties can not reasonably rely
on protective orders; and

° that administration of a rule creating broader rights of public access would impose great
burdens on the court system.

The advisory committee also kept in mind the wide variety of interests that are involved with
protective orders. Although it is common to focus on the often legitimate needs to protect trade-secret
and other confidential commercial information, protective orders often protect intensely personal
privacy interests. The Federal Judicial Center study, for example, found that the most frequent use of
protective orders occurs in civil rights and employment discrimination litigation. The privacy interests
protected often are those of nonparties, who have had no voice in the decision whether to initiate
litigation and little or.no interest in the outcome. An added concern is that discovery has been
designed from the very beginning to function without need of judicial supervision. Courts are not
equipped to supervise the details of discovery. Voluntary exchanges of information remain
indispensable. It would be counterproductive and expensive to attempt to add hurdles that impede the
efficient entry of protective orders.

The advisory committee found little reason to believe that protective orders prevent desirable
sharing of information in related litigation or defeat public access to information about unsafe
products. Federal courts are sensitive to these issues and respond to them effectively. Perhaps more
important, the advisory committee concluded that there is a better way to ensure that all courts follow
present practice. Rule 26(c) can expressly provide for modification or dissolution of protective orders,
including provision for modification or dissolution on motion by a nonparty.

Proposed amendments to Rule 26(c) were published for public comment in 1993. Substantial
comments were made. The draft was revised in light of those comments and was published in 1995
for a second round of comment. Extensive comments were received. The advisory committee
reviewed all the comments and the testimony at the public hearings on proposed Rule 26(c).
Comments supporting the proposal generally show agreement that it would clarify and confirm the
general and better current practice. Comments opposing the proposal, including written opposition
from Senator Kohl, the sponsor of S. 1404, indicated concern about explicit recognition of the
widespread use of stipulated protective orders and also continued to advocate a broad public “right to
know.” Many of the opposing comments suggested that it would be better to leave Rule 26(c)
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Honorable Henry J. Hyde Page 3

unchanged. Ultimately, the proposed amendments to Rule 26(c) were returned to the advisory
committee by the Judicial Conference for further study.

The advisory committee began consideration of the scope of discovery at its October 1996
meeting. A Discovery Subcommittee, chaired by Judge David F. Levi, was formed. The
subcommittee met with a large group of lawyers drawn from all branches of the profession and
convened a national symposium, which was held in September at the Boston College School of Law.
It reviewed suggestions from the major national lawyer associations. The entire advisory committee
also participated in the American Bar Association’s conference on the RAND report on the Civil
Justice Reform Act.

After this exhaustive study, the advisory committee continues to strongly oppose legislation
that would amend Rule 26(c) to require a judge to make particularized findings of fact for every
protective order request.

CONCLUSIONS

The advisory committee has determined that the instances when protective orders impede
access to information that affects the public health or safety are not widespread. A number of experts
on the subject have examined the commonly cited illustrations and have concluded that information
sufficient to protect public health and safety has always been available from other sources. The
advisory committee has studied this matter carefully and concluded that no change to the present
protective-order practice is warranted. But it is important to approach whatever perceived problem
there may be with care, lest discovery be made even more complex and costly. Attempts to increase
access to discovery information may indeed backfire, as parties become less and less willing to
exchange information without prolonged discovery litigation. It is not necessary to transform a private
dispute-resolution mechanism into a public information mechanism, and doing so would have
profound effects on private litigation.

For these reasons, I urge you to decline to include in the Judicial Reform Act of 1997 the
proposed amendment to Rule 26(c). Thank you for your consideration.

Sincerely yours,

Paul V. Niemeyer
United States Court of Appeals

cc: Committee on the Judiciary,
United States House of Representatives
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR
WILL L. GARWOOD
PETER G. McCABE APPELLATE RULES
SECRETARY :

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVILRULES
February 27, 1998
: W. EUGENE DAVIS
CRIMINAL RULES

Representative Charles T. Canady ‘ | - FERN M. SWITH

2432 Rayburn House Office Building
Independence Avenue, S.W.
Washington, D.C. 20515-0912

Dear Representative Canady:

I am writing régarding some concerns that I have with Section 6 of H.R. 1252 (“Judicial
Reform Act of 1997”), which allows parties to move for reassignment of their case to a different
judge without any showing of cause. At the outset, I would like to state that I fully support the
Judicial Conference’s position regarding the negative impact that Section 6 will have on routine
cases. What I am writing separately to emphasize is that Section 6 will have even more dire
consequences in aggregate cases, €.g., class actions and mass torts. At our recent conversation

' regarding class actions, it was clear that we share the view that mass tort cases should be dealt
with in a manner which minimizes delay and procedural abuses. 1 believe that “peremptory
challenges” of judges opens the way for undue delay, increased expense, and potential “judge
shopping” in a variety of mass tort litigation contexts. I urge you to reconsider your position on
Section 6 of H.R. 1252.

Multidistrict Litigation

As you are aware, mass tort and other complex cases are frequently consolidated solely
for pretrial proceedings under the multidistrict litigation statute, 28 U.S.C. § 1407. As Section 6
by its terms only applies to a “case to be tried,” it would appear not to affect MDL cases. But
while most MDL cases are transferred back to their original districts for trial, it is far from
unusual for the judge who has been assigned the cases for pretrial work to transfer all the cases to
himself for trial, pursuant to 28 U.S.C. §1404 (for the convenience of the parties). In these cases,
a preemptive challenge to the judge would be devastating. All the expertise that the judge
acquired regarding the cases, developed over many months, would be lost. New judges would
have to educate themselves regarding the cases, with attendant delay and expense. (I note
parenthetically that the Supreme Court will examine the practice of MDL judges transferring
cases to themselves in Lexecon, Inc. v. Milberg Weiss Bershad Hynes & Lerach, 65 U.S.L.W.
3766 (May 19,1997, No. 96-1482).) ' «



Honorable Charles T. Canady Page -2-

Consolidated Cases

District courts frequently consolidate cases with common issues for trial, particularly in
the mass tort context. Decisions to consolidate are not easy; the judge must obtain a near
encyclopedic knowledge of the facts and issues and must take into account many factors
regarding the parties’ claims, injuries, and defenses. Under Section 6, the judge making the
decision can be “removed,” requiring a second judge to redo the entire process. This result has
two obvious vices. First, the wasted time and expense in presenting the same facts and legal
issues to a second judge. Second, and more disturbing, the moving party has “erased” the first
judge’s decision, and now has a second chance to litigate the issue. .

Class Actions

A waste of judicial resources would also occur if a judge was reassigned after ruling on
whether to certify a class, as a vast amount of judicial time and effort goes into making the
determination (not to mention the expense to the parties). Further, because the decision to certify
a class is often decisive, as it typically yields a settlement, the “losing” party has an especially
strong incentive to use gamesmanship to get a second opportunity to litigate the certification
issue before a different judge. As class certifications are not permanent, the second judge, after
being presented the facts and law by the parties, is free to reach a different decision. In addition,
even if the case is not reassigned, Section 6 can skew the process. A party may use the threat of
a reassignment to extort settlement terms that they could not otherwise command.

Uneven Playing Field

I note that Section 6 appears to unfairly favor the side of a case with fewest parties,
because “all the parties on one side” must bring the motion to reassign the case. In most mass
tort cases, where there are numerous plaintiffs but only a single or small number of defendants,
the defendants would have a distinct advantage in obtaining the consents necessary to transfer the
case to .a different judge. The degree to which this would be a problem in the class action context
would depend upon whether “parties” includes class members or just named class
representatives. If the former, class counsel would face the impossible task of obtaining consents
from thousands (or millions) of class members. :

Lack of Limits

Section 6 creates substantial uncertainty, because it is effectively open-ended. While the
provision does attempt to create a presumptive baseline — the motion must be filed Within 20
days of the judge being assigned and before the judge has ruled on any “substantial issue” in the
case — nonetheless, exceptions eﬁ'ectlvely swallow the baseline. Regardless of whether the
judge has ruled on a “substantial issue,” an opportumty to reassign the case arises if: (1) a new
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party is added (presumably by any mechanism, including intervention, interpleader, etc.); (2) a
supplemental, amended, or third party complaint is served; or (3) a party enters a belated
appearance. The potential for wasted time and resources is apparent when a judge can be
reassigned after any such commonplace occurrences (which are particularly common in mass tort
cases), no matter how far the case has progressed. I also note that these commonplace practices
could be manipulated by a party interested in acquiring a different judge. An example of such
gamesmanship would be a party who gets a favorable ruling on issue #1, but then adds a new
party in hopes of getting a judge more sympathetic to his claim on issue #2.

In conclusion, I hope that you recognize the inherent problems with Section 6 and move
to eliminate it from the bill. If you would like to discuss any of these issues at greater depth, I
am available at your convenience.

Sincerely,

Paul V. Niemeyer
United States Court of Appeals

cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette
Professor Edward H. Cooper
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» AMENDMENT IN THE NATURE OF A SUBSTITUTE

- 70 H.R, 1252

; AS REPORTED BY THE SUBCOMMITTEE ON

: COURTS AND INTELLECTUAL PROPERTY

L |

o Strike all after the enacting clause and insert the
{»-_ following:

E 1 SECTION 1. SHORT TITLE.

- 2 This Act may be cited as the “Judicial Reform Act
L 3 of 1997”. -

{m 4 SEC. 2. 3-JUDGE COURT FOR ANTICIPATORY RELIEF.

= 5 (2) REQUIREMENT OF 3-JUDGE COURT.—Any appli-
E: 6 cation for anticipatory relief against the enforcement, op-
e 7 eration, or execution of a2 State law adopted by referendum
- 8 shall not be granted by a United States district court or
i;w‘ 9 judge thereof upon the ground that the State law is repug-
t 10 nant to the Constitution, treaties, or laws of the United
}L 11 States unless the application for anticipatory relief is
~ 12 heard and determined by a court of 3 judges in acecordance
- 13 with section 2284 of title 28, United States Code. Any
gm 14 appeal of a determination on such application shall be to
; 15 the Supreme Court. In any case to which this section ap-
- 16 plies, the additionsl judges who will serve on the 3-judge
r 17 court shall be designated under section 2284(b)(1) of title
~ 18 28, United States Code, as soon as practicable, and the
o

|

December 10, 1897 (1:01 p.m.)
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11
(b) CONFORMING AMENDMENT.—The table of con-
tents for chapter 85 of title 28, United States Code, is
amended by adding after the item relating to section 1368

the following new item:
+1869. Limitation on Federal court remedies.”.

(¢) STaATUTORY CONSTRUCTION.—Nothing contained
in this section or the amendments made by this section
shall be construed to, beyond the scope of applicable law,
make legal validate, or approve the use of a judicial tax,
levy, or assessment by a United States distriet court.

(d) EFFECTIVE DaTtk.—This section and the amend-
ments made by this section apply with respect to any ac-
tion or other proceeding in any Federal court tbat is com-
menced on or after the date of the enactment of this Act.
SEC. 6. REASSIGNMENT OF CASE AS OF RIGHT.

(a) IN GENERAL.—Chapter 21 of title 28, United

States Code, is amended by adding at the end the follow- .

ng:

o 18
19
20

.21
22
23
24

«“§ 464. Reassignment of cases upon motion by a party

“(a) UPON MoTION.—(1) If all parties~on one side

of a civil case to be 1 qjgd in a United States district court -

deseribed in subsection (e) bring a motion to reassign the
case, the case shall be reassigned to another appropriate

judicial officer. Each side shall be entitled to one reassign-

ment without cause as a matter of right.

December 10, 1997 (1:01 p.m.)
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O 1 «(2) If any question arises as to which parties should

: 2 be grouped together as a side for purposes of this section,

;,... 3 the chief judge of the court of appeals for the circuit mn

~ 4 which the case is to be tried, or another judge of the court

- 5 of appeals designated by the chief judge, shall determine

fm 6 that question.

; 7 “(b) REQUIREMENTS FOR BRINGING MoTioN.—(1)

L,..., 8 Subject to paragraph (2), a motion to reassign under this

e 9 section shall not be entertained unless it is brought, not

L 10 later than 20 days after notice of the original assignment

gm 11 of the case, to the judicial officer to whom the case is as-

: 12 signed for the purpose of hearing or deciding any matter.

(‘L 13 Such motion shall be granted if—

,{m 14 “(A) it is presented before trial or hearing be-

- 15 gins and before the judicial officer to whom 1t is pre-

CM 16 sented has ruled on any substantial issue in the

w 17 case, or

E 18 “(B) it is presented by consent of the parties on

r 19 all sides.

- 20 (9) Notwithstanding paragraph (1)— | ¥

C 21 “(A) a party joined in a eivil action after the |
- 22 initial filing may, with the concurrence of the other 3 ‘
— 23 parties on the same side, bring a motion under this zi/‘
r 24 section within 20 days after the service of the com- §
- 25 plaint on that party;

L

December 10, 1997 (1:01 p.m.)
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STATEMENT
OF
W. EUGENE DAVIS
UNITED STATES CIRCUIT JUDGE
COURT OF APPEALS FOR THE FIFTH CIRCUIT

ON

“BAIL BOND FAIRNESS ACT OF 1997"
HR. 2134

BEFORE THE SUBCOMMITTEE
ON CRIME

UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY

March 12, 1998
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STATEMENT

Good morning Chairman McCollum On behalf of the Judlclal Conference
of the United States I wish to thank you for inviting me to appear before the
Subcommlttee today to discuss H.R. 2134, the “Bail Bond Fairness Act of 1997."
My name is W. Eugene Davis. [ am a circuit Judge in the Court of Appeals for the
Fifth Circuit. I chair the Jud1c1al Conference’s Adv1sory Committee on Criminal
Rules (“advisory committee”) |

Under Rule 46(e)(1) of the Federal Rules of Crlmlnal Procedure a dlstrict
court shall forfeit the bail of a person who breaches a condition of bond while on
release prior to trial. Rule 46(e)(2) then authorizes the district court to set aside
any forfeiture. Section 2 of H.R. 2134 would amend Rule 46 and authorize a court
to forfeit bail only when the “defendant fails to appeai~ as required” by the bond. I
urge you and the other members of the subcomrnittee to defer action on this bill
and allow the rulemaking process established under the Rules Enabling Act to
proceed. |

Inconsistent With the Ruies Enabling Act

H.R. 2134‘ directly amends one of the FederalRules of Practice and

Procedure. Its passage would thwart the rulemakmg process established by

Congress under the Ruies Enabhng Act 28 U.S.C. §§2071 77. Under the Act,



proposed amendments to the federal rules are presented by the Supreme Court to
Congress for approval only after being subjected to extensive scrutiny by the
public, bar, and bench. As eﬂvisionéd by Coﬁgress, the Rules Eﬁabling Act
rulemaking process offers a systematic review of rule proposals fhét is designed to
identify potential problems, suggest improvements, unearth lurking ambiguities,
and eliminate pbssible inconsistencies. The rulemaking process is laborious and
time-consuming, but the painstaking process reduces the potential for future
satellite litigation over unforeseen consequences or unclear provisions. It also
ensures that all persons, including the public, who may be affected by a rule
change have had an opportunity to express their views on it. Direct amendment of
the federal rules circumvents this careful process established by Congress.
Advisory Committee Work

Rule 46(e) has not been caréfuﬂy eﬁamined by the advisory committee since
the rule’s promulgation in 1944. The advisory committee has received no
complaints or comments from the bar, bench, or public on the rule, and the
committee is not otherwise aware of any problems associated with it. The
advisory committee will next meet on April 27-28, 1998, in Washington, D.C. In
light of Congress’ interest in this métter, I will place the propos‘ed amendment of

Rule 46(e) in H.R. 2134 on the agenda of the advisory committee’s meeting.

Page -2-
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A defendant is frequently granted bail and released from detention subject
to a number of conditions as authorized by 18 U.S.C. §3142. The release
conditions are many and varied, and it is important that a court retain the authority
—as it presently does—to ensure that a defendant complies with them. It has been
my experience that when a defendant breaches a condition of release, the judge
“revokes” the bail and remands the defendant to custody without “forfeiting” the
bond (requiring payment by the surety). It has also been my experience that a
release bond is “forfeited” only when a defendant fails to make a required
appearance. Indeed, the standard appearance bond form issued by the
Administrative Office of the U.S. Courts, which I believe is used uniformly by the
federal courts, only obligates the surety to pay the proceeds of the bond if the
defendant fails to appear.  So, unless the defendant fails to appear as ordered the
surety has no exposure under the standard appearance bond. A separate standard
form is used that contains the various conditions of pretrial release and the
governing sanctions for defendant’s violations. But the surety does not sign and is
not bound by those conditions, which apply solely to the defendant. Copies of
each form are attached.

Rule 46(e) may need further study. But we must be careful not to

unintentionally disturb the court’s authority to “revoke” bail and enforce all the

Page -3-



conditions of release. If given an opportunity to do so, the advisory committee
will focus on: (1) whether a change or clarification in Rule 46(e) is justified; and
(2) if so, whether we should expand the specific language proposed in H.R. 2134
to Rule 46(e) to make it clear that the court has the authority to “revoke” bail for
failure to comply with any release condition as well as the authority to forfeit the
bond for the defendant’s failure to appear.
Conclusion

Under the rulemaking process, proposed changes are vetted and thoroughly
studied and debated. Hidden problems are often discovered and brought to the
attention of the advisory committee. By deferring immediate action and
permitting the rulemaking process to proceed on this proposed amendment, this
subcommittee and Congress will have assured itself of a well-documented record
on which to make a decision once the rule change has completed its course in
accordance with the Rules Enabling Act.

i look forward to continuing this dialogue with you and the other members
of the subcommittee. I would be happy to answer any questions that you may

have. Thank you.
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STATEMENT
Thank you for inviting me to appear before the subcommittee today. I am a circuit
judge in the Court of Appeals for the Third Circuit. While I am a member of the
Advisory Committee on Civil Rules (advisory committee) of the Judicial Conference of
the United States, I wish to note that my commgnfcs here have not i)eén approved by the
Committee and express only my own views.’ H
With the approval of The Chief Justice, the chair of the Advisory Committee on
Civil Rules, Judge Paul V. Niemeyer of the Court of Appeals for the Fourth Circuit,
convened a working group consisting of ;nembers of the advisory committee and
;epresentatives from the Judicial Panel on Multidistrict Litigation and several other
Tudicial Conference committees to study mass torts. Judge Niemeyer asked me to chair
the group. |
The working group held its first meeting yesterday in Washingfon, D.C. We have
been asked to complete a report early next year. In this relatively short time, we hope to
identify the principal problems and issues with mass torts and suggest possible
approaches to addFeSS them. Atthe end of this twelve-month period, our report will be
evaluated to determine what further action is appropriate. |
BACKGROUND B
In the last few years, the advisory committee has devoted considerablé time

studying proposed amendments to Rule 23 which governs class actions. During the




course of our work, it became apparent that mass torts raised special problems in the
class action context. It also became apparent that addressing the problem required
separate but related inquiries into procedural rules, judicial management and legislation.
It is in these areas that the mass torts ‘working group will be focusmg its attention. We
hope that the inquiry conducted by the wbrking group will prove beneficial to Congress
as it considers these matters.
Let me briefly describe some of the steps the judiciary has already taken. In 1990,
The Chief Justice appointed an Ad Hoc Committee on Asbestos Litigation to study ways
to deal more effectively with asbestos mass torts litigation. In 1991, that committee
submitted several recommendations—which were adopted by the Judicial
Conference—to seek a national legislative scheme or, alternatively, legislation to
expressly authorize collective trials of asbestos cases. As part of their recommendations,
the ad hoc comnﬁﬁee also suggested that the Advisory Committee on Civil Rules study
Rule 23 to determine whether it could be amended to accommodate the demands of mass
torts litigation. |
CLASS ACTIONS
The advisory committee began its work in 1992 by reviewing a draft rule
proposed in 1986 by the American Bar Association, which would have collapsed the
three subdivisions of Civil Rule 23(b); created an opt-in class provision; authorized a

court to permit or deny opting out of any class action; specifically governed notice
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requirements for (b)(1) and (b)(2) classes; and made other changes, many of them
independently significant. In 1993, the advisory committee trecommended publication of
a modified version of the ABA proposal, but then withdrew it for further consideration.

To understand the scope and depth of the problems, the advisory committee
sponsored or participated in a series of major conferences at the law schools of the
University of Pennsylvania, New York Univ.ersity, Southern Methodist University, and
the University of Alabama. During these conferences, the advisory committee heard
from experienced practitioners, judges, academics, and others. Representatives of the
Litigation Section of the American Bar Association, the American College of Trial
Lawyers, the American Trial Lawyers Association, and others attended and participated
in this dialogue. The advisory committee also asked the Federal Judicial Center to study
all class actions terminated in a two-year period in four large districts.

In the course of its six-year study, the advisory committee considered a wide array
of procedural changes, including proposals to consolidate (b)(1), (b)(2), and (b)(3) class
actions, to add opt-in and opt-out flexibility, to enhance notice, and to define the
fiduciary responsibility of class representativene‘ss‘and counsel. In the end, with the
intent of moving deliberately, the advisory committee decided to recommend what it
believed were five modest changes which were published for comment in August 1995.

During the six-month comment period, the advisory committee received hundreds

of pages of written comments and testimony from some 90 witnesses at the public
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hearings. Comments and testimony were received from the entire spectrum of

mm
experienced users of Rule 23, including plaintiffs’ class action lawyers, plaintiffs’ i, |
lawyers who prefer not to use the class action device, defendants’ lawyers, corporate m
counsel, judges, academics, journalists, public interests groups, and litigants who had )

»
been class members. The advisory committee's work and the information it collected, .

—
including all the written statements and comments and transcripts of witnesses’ w‘
testimony, filled a four-volume, 3,000 page compendium of the committee’s working j'
papers published in May 1997. F!

Although five general changes were published for comment, the Standing .
Committee on Rules of Practice and Procedure decided to proceed with only the 1
proposed amendment to Rulé 23(f) at this time. New subdivision (f) would authorize a 7
permissive interlocutory appeal, in the sole discretion of the court of appeals, from an -
order granting or denying a class certification. The remaining proposed changes were -
deferred by the committee for further reflection, or set aside in anticipation of the y
Supreme Court’s decision in Amchem Products, Inc. v. Wz’nds‘or — a Third Circuit case j
holding invalid a settlement of a class action involving asbestos claimants. As you know B
the Supreme Court affirmed the court of appeals. "

The proposed amendment on interlocutory appeal is now before the Supreme iu
Court. It will take effect on December 1, 1998, if it is approved by the Court and 5

Congress takes no action otherwise. The amendment should lead to the development of a
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coherent body of law on the certification of class actions that will prpvide guidance to
trial judges. It is a significant step, but its benefits will not be apparent for some time.

During its six-year study of class actions, the advisory committee reviewed the
historical background of Rule 23. 'Judge Paul‘Vv_‘.Niemeye‘r, the advisory committee’s
chair, recounted this review in his testimony on-October 30, 1997, before the
Subcommittee on Administrative Oversight and the Courts of the Senate’s Committee on
the Judiciary. At public hearings in 1996 and 1997, the advisory committee heard from
witnesses who participated in the adoption of the class action rule in 1966, that mass torts
was not on the minds of the Civil Rules Advisory Committee members. The
amendments to Rule 23 were aimed at civil rights litigation and aggregation of other A
claims, not at mass torts.

John Frank, Esquire, who was a member of the advisory committee in 1966,
related the background against which Rule 23(b)(3) was enacted. He stated:

This is a world to which the litigation explosion had not yet come. The

problems which became overwhelming in the 80's were not anticipated in

the 60's. The Restatement (Second) of Torts and the development of

products liability law was still in the offing. The basic idea of a big case

with plaintiffs unified as to Liability but disparate as to damages was the

Grand Canyon airplane crash. A few giant other cases were discussed but,

as will be shown, they were expected to be too big for the new rule.
Professor Arthur Miller, who was an adviser to the Committee at that time, récalled:

Nothing was in the Committee's mind. . . . Nothing was going on. There

were a few antitrust cases, a few securities cases. The civil rights

legislation was then putative. . . . And the rule was not thought of as
having the kind of implication that it now has.

Page 5




About the current far-reaching application of Rule 23, Professor Miller added:
But you can't blame the rule, because we have had the most incredible
upheaval in federal substantive law in the history of the nation between
1963 and 1983, coupled with judicially-created doctrines of ancillary and
pendent jurisdiction, now. codified in the supplemental jurisdiction statute.

It's a new world. It's a new world that imposes on this Committee problems of
enormous delicacy. And you're shooting at a moving target.

At these hearings, the advisory committeé heard other insu'uctive testimony.
Lawyers representing plaintiff dasses and in a few instances élass members themselves,
testified about the value of correcting and cieterring fraudulent éonduct by aggregating
small claims that could not be pursued individually. Citing the concept of the "private
attorney general" some characterized the rule's purpose as furthering social policy by
effecting disgorgement of illegally obtained gains.

From defendants, the advisory committee heard testimony of abuse and pressure
exerted through the sheer mass of aggregated claims. There was testimony that the risks
attending class action litigation forced settlement in nonmeritorious cases. One witness
testified that the class action device is an "extraordinarily inefficient and unwise method
for penalizing the defendant." Other witnesses argued the class action rule has a

substantive effect independent of the underlying claiﬁls.

As Judge Niemeyer told the Senate Committee, a paradigmatic case, from the
viewpoint of both plaintiffs' and defendants' lawyers, seems t.o have been a class action

settled in Texas. The defendants there improperly rounded insurance premium charges
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upward to the nearest dollar, overcharging policyholders several dollars a year. In the
aggregate the charges amounted to tens of millions of dollars. Attorneys representing the
plaintiffs' class settled the case, obtaining for each class member a $5.50 refund. The
attorneys received in excess of $10 million in fees.

Plaintiffs' lawyers argued during hearings before the advisory committee that the
Texas litigation served an important social goal in disciplining the overcharging
insurance companies, in forcing disgorgement of all ill-gotten gains, and in enjoining
future misconduct. The defendants' lawyers contended the case was instituted for the
benefit of the attorneys, not the litigants and that the litigants were not interested in
receiving $5.50 each, particularly when most had to request the refund. They argued this
action should have been resolved before the Texas Insurance Commissioner who would
have the power to order refunds to the insureds.

An unresolved question raised by the differing perceptions of this case and by
similar testimony and commentary about other cases is whether the class action rule is .
intended to be solely a procedural tool to aggregate claims for judicial efficiency or
whether it is also intended to serve more substantively as a social tool to enforce laws
through attorneys acting de facto as private attorneys general.

MASS TORTS
Although there were earlier indications, mass torts as a litigation phenomenon did

not take hold until the 1970's. Since then, mass torts filings have become a regular
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feature of American jurisprudence. As modern technology intrudes into virtually all
aspects of modern living, the likelihood grows that a large number of people will sustain
injuries as by-products of technological advancements. The literature is full of articles
documenting the steady upward trend in mass tort filings. Toxic torts, imperfect drugs,
defective products, faulty medical devices, and other products of modern technology all
have been held accountable for causing harm to large numbers of people. Consumer
fraud, in the nature of deceptive practices, is also part of the mass torts landscape. It is
apparent that the future will generate still more mass torts litigation. In most of these
cases, state law, rather than federal law provides the rules of decision.

In addition to the growing influence of modern technology, changes in the legal
culture have ratcheted up the use of mass torts litigation. As more lawyers have becqme
accustomed to mass torts, more are actively participating in mass torts litigation. In
certain areas, there has been a shift frorr; individual to collective representation, which
has added strains to the effective administration of justice.

Much has been learned about mass torts since the 1991 Ad Hoc Committee on
Asbestos Litigation recommended that the advisory committee study changes to the class
action rule. Although some solutions have been offered, none has earned a consensus.
What is clear is that mass torts are complex, overlaid with many issues including some

that implicate fundamental concepts of comity and fairness.
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What is also apparent is that some mass torts proposals will be controversial. For
many, individual disposition is a hallmark of American jurisprudence that should not be
put aside for reasons of judicial efficiency. Parties control their case in individual
litigation. They decide when to settle, for how much, or when to go to trial. These
“rights” might be forfeited in a collective resolution, even with the right to opt out.

Yet the courts have been asked to manage a rising tide of mass torts filings. The
traditional means of dispute resolution, which rely on individual litigation, have not
always been successful or efficient. Mass filings, sometimes in the thousands, threaten
prompt adjudication of legitimate claims. Unreasonable delay, limited funds and
disparate verdipts on liability and damages raise serious questions of fairness.

CONCLUSIONS

The mass torts working group is confronting these and other issues. The working
group consists of members from Judicial Conference committees with expertise in
specific areas of law. We also have the benefit of a six-year study of class actions. At
this early stage, however, we intend only to try to develop a general consensus on the

most serious problems mass tort litigation engenders for litigants, the courts and the

public, and an analysis of the most promising resolutions of those problems.

To that end, we want to continue this dialogue with you and the other members of
the subcommittee on this important matter. Thank you for the opportunity to appear

before you today. -
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS N
CLARENCE A. LEE, JR. - Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
May 14, 1998

MEMORANDUM TO THE STANDING RULES COMMITTEE

SUBJECT:  Report of the Administrative Actions Taken by the Rules Committees
Support Office ‘

The following report briefly describes administrative actions and some major initiatives
undertaken by the office to improve its support service to the rules committees.

Personnel Changes

In January, Mark Syska joined the staff. Mark graduated from the University of Hllinois
College of Law. He practiced and taught law for several years after graduation before accepting a
judicial fellowship in the Administrative Office. In March, Mark was detailed to another office to
assist in staffing the Commission on Structural Alternatives for the Federal Courts of Appeals.
The detail is scheduled to expire at the end of the year.

Update on New Initiatives

The docket sheets of all suggested amendments for Civil, Criminal, and Evidence Rules
have been updated to reflect the committees’ recent respective actions. Every suggested
amendment along with its source and status or disposition is listed. We will update the docket
sheets after each committee meeting, and they will be included in each agenda book.

The office plans to complete a draft docket sheet for Appellate Rules, based on Professor
Mooney’s “Table of Agenda Items.” The docket sheet for Bankruptcy Rules will follow. Staffing
changes prevented the draft Appellate Docket sheet from being completed prior to the Appellate
Committee’s spring meeting. :

The office continues to research our historical records for information regarding any past
relevant committee action on every new proposed amendment submitted to an advisory
committee. The microfiche collection of rules-related documents was searched for prior
committee action on each rule under consideration by the advisory committees at their respective
fall meetings. Pertinent documents were forwarded to the appropriate reporter for consideration.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference Committees
on Rules of Practice and Procedure all rules-related records must "be maintained at the
Administrative Office of the United States Courts for a minimum of two years and .. ..
Thereafter the records may be transferred to a government record center. . . ."

All rules-related documents from 1935 through 1991 have been entered on microfiche and
indexed. The documents for 1992 have been catalogued and shipped to a government record
center. The documents for 1993 will be catalogued and boxed shortly. Congressional Information
Services (CIS) — the publisher of the microfiche collection — should complete the process of
placing on microfiche and indexing documents for 1992 this year. The microfiche collection
continues to prove useful to us and the public in researching prior committee positions. Recently,
at Professor Resnick’s request staff used the collection to do extensive research on past
suggestions to amend the rules governing signing of papers in banktuptcy proceedmgs and the
committee’s action on those suggestions.

Automation Project (FRED)

Progress on our automated document management system (FRED) continues to be slow,
but steady. We are beginning to recover from the delays caused by the agency’s upgrade to the
Windows 95 operating system and the replacement of the FRED project manager. Although the
system runs with little technical oversight, the absence of a project manager during the difficult
migration to Windows 95 added significant delay. We have begun to attack the large backlog of
documents ready to be entered into the system. Because of these general delays, we also deferred
the adoption of planned FRED enhancements. The enhancements should begin this summer.
Examples of planned enhancements include: reports designed to ensure that data is entered
properly and that all comments are acknowledged with appropriate follow-up responses
explaining the committee’s actions; document routing and workflow reports; enhanced indexing
and searching capabilities; and possible remote access to the FRED database. The entire staff has
been given more “robust” personal computers, which alleviated most of the “migration to
Windows 95 problems. The manual system is bemg mamtamed while we complete final testing
of the automated system ‘

The office conducted a demonstration of our automated FRED filing system for several
other offices within the Administrative Office. The agency has awarded a contract to expand
FRED to these other offices. This will, result in better overall techmcal support and some
enhancements may be effected sooner than planned.

Manual Tracking

Our manual system of tracking comments continues to work well. For the current public
comment period, the office to date has received, acknowledged, and forwarded approximately 42
comments and many suggestions to the appropriate committees. Each comment has been
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numbered consecutively, which enabled committee members to determine instantly whether they
had received all of them.

- Distribution of Proposed Rule Changes

Working with the Office of Public. Affairs several press releases have been released
updating the media on rules-related activity. At the direction of several rules committees’ chairs,
-our office has taken additional steps to ensure the participation of a wide cross-section of the
bench and bar at every stage of the rulémaking process.

State Bar Po‘mts*of-Contact

In August 1994, Judge Stotler sent a letter to the president of each state bar association
requesting that a point-of-contact be designated for the rules committee to solicit and coordinate
that state bar's comments on the proposed amendments. The Standing Committee outreach to the
organized bar has resulted in 43 state bars designating a point-of-contact. The names and
affiliations of the points-of-contact were included in the August 1997 Request for Comment
pamphlets. » ‘

The points-of-contact list was updated late last year. A letter will be sent to the points-of-
contact requesting them to inform us if they had been replaced or would be replaced before the
mailing of the next Request for Comment pamphlet on proposed amendments in August 1998.
Because of similar efforts in the past, several state bars updated their designated point-of-contact.
The process will be repeated every year to ensure that we have an accurate and up-to-date list.

Mailing List

The Administrative Office has purchased a new automated mailing list system. It recently
became fully operational and should substantially reduce the time involved in maintaining and
expanding the mailing list. During the transition period from the old system to the new system
efforts to expand the mailing list were suspended. We had planned to add an additional 200
attorneys and 100 professors to a temporary list every six months until the list contains 2,500
names. The last mailing, however, resulted in many returned items. Therefore, we focused our
efforts on updating the existing mailing list. The updatmg is complete and new names are being
added according to the above schedule.

Internet

The Request for Comment pamphlet will be available each fall on the AO’s Internet Home
Page (http://www.uscourts.gov). Internet access supplements, rather than replaces, our current
system of targeted mailing.
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The possibility of making other rules-related documents available on the Internet and
electronic bulletin boards is being explored. The brochure outlining the rulemaking process has
been updated and it was posted on the AO’s Internet Home Page. We are working with the
Circuit Executives to coordinate making local rules of court available on the Internet. Initially we
planned to place local rules on a single AO website. After several internal meetings with other
offices in the AO, the regional websites controlled by the Circuit Executives were determined to
be a more desirable. location for posting the Jocal rules. ‘Among other things, Circuit Executives
are more llkely to ensure that all revisions to local district court rules are timely posted. We have
met with the Circuit Executives and advised them that we are exploring requiring posting local
rules of court to the region websites. They seemed receptive to the idea, We are also exploring
the possibility of placing official forms, minutes of meetmgs and brief. summanes ofieach i .
committee meetmg on the Internet.

Begmmng w1th the Request for Comment to be published in August 1998 we will, as a
pilot project; receive comments on the proposed rules amendments via the Internet. The AO
website willineed to be: redemgned to accommodate the submission of comments. This system
will, be designed to acknowledge évery comment automatically. We are working with the
reporters to develop a plan to handle what mlght be a crush of e-mail comments. The Technology
Subcommittee, along with the reporters will examine the results of the expenment

Bes1des the AO’s home page on the Internet, WhICh is avallable to. the public, we are
investigating which rules-related documents should be available on the J-Net (the courts’
Intranet). L . v ‘

Tracking‘ Rule Amendments

The time chart showing the status of all rules changes has been updated. It will be
distributed at the meeting.

Miscellaneous

‘In April 1998, the Supreme Court approved and forwarded to Congress the proposed
amendments to the Federal Rules of Evidence, and Appellate, Civil, and Criminal Procedure
approved by the Judicial Conference at its September 1997 session. The submission had to be
converted from Wordperfect to Microsoft Word to accommodate a request of the Supreme Court,
which now exclusively relies on Word. The conversion required extensive proofreading. In May
we advised the courts of the Supreme Court action and distributed the House Documents

containing the amendments.
‘%ﬁ%(abie; i g'? ~
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CIVIL RULES

attachment in support of an in personam
actlon

Proposal Source, Date, Status
‘and Doc #
[Copyright Rules of Practice] — Inquiry from West 4/95 — To be reviewed with additional mformatlon at
Update Publishing upcoming meetings
! 1 ‘ 11/95 — Considered by cmte
10/96 — Considered by cmte
10/97 — Deferred until spring ‘98 meeting
3/98 — Deferred until fall ‘98 meeting
, ‘ ‘ PENDING FURTHER ACTION
|| [Admiralty Rule B, C, and E] — { Agenda book for the | 4/95 — Delayed for further. con51deratlon
I Amend to conform to Rule C oovernino | 11/95 meeting 11/95— Draﬁ presented to cmte

4/96 — C0n51dered by cmte

10/96 — Con51dered by. commlttee assigned to subc
5/97— Considered by cmte

10/97 — Request for publication and accelerated review

by ST Cmte
1/98 — Stg. Com. approves publication at regularly
scheduled time

PENDING FURTHER ACTION

[Admlralty Rule-New]— Authorlze
1mmed1ate posting of preemptive bond to
prevent vessel seizure

Meg. Judge Roberts
9/30/96 (96-CV-D)
#1450

12/24/96— Referred to Admiralty and Agenda Subc
PENDING FURTHER ACTION

[
[Incpnsistent Statute] — 46 U.S.C. § .
786 inconsistent with admiralty

Michael Cohen ,
1/14/97 (97-CV-A)
#2182

2/4 — Referred to reporter and chair
PENDING FURTHER ACTION

[Noﬁ-applicable Statute]— 46 U.S.C. § -

767 Death on the High Seas Act not
applicable to any navigable waters in the
Pénama Canal Zone

'Michael Marks
'Cohen 9/17/97
(97-CV-0)

10/97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[Admlralty Rule C(4) — Amend to
satlsfy constitutional concerns regarding
defaplt in actlons inrem

'

Gregory B. Walters,
C1r Exec., for Jud.

" Council 6f Ninth Cir.
'12/4/97 (97-CV-V)

| 1/98 — Referred to reporter, chair, and Agenda Subc

PENDING FURTHER ACTION

[CV4(¢)(1)] — Accelerating 120-day ‘Joseph W. 4/94 — Deferred as premature
servrce provision - Skupniewitz DEFERRED INDEFINITELY
[CV&}(d)] — To clarify the rule John J. McCarthy 12/97 — Referred to reporter, chair, and Agenda Subc

'11/21/97 (97-CV-R)

PENDING FURTHER ACTION
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Proposal

Source, Date,
and Doc #

Status

[CV4(d)(2)] — Waive service of process
for actions against the United States

Charles K. Babb

4/22/94

1 10/94 — Considered and denied

4/95 — Reconsidered but no change in disposition
COMPLETED

[CV4(e) & (f)] — Foreign defendant
may be served pursuant to the laws of the
state in which the district court sits .. .

Owen F. Silvions
. 6/10/94

10/94 — Rules deemed as otherwise provided for and

unnecessary
4/95 — Recon51dered and denied
COMPLETED

[CV4(1)] -— Service on vovernment in,

‘ .DOJ 10/96 (96-CV-

10/96 — Referred to Reporter, Chair, and Agenda Subc

Blvens suits 1, B #1559) 5/97 — Discussed in’ 'reporter’s memo.
‘ ‘ . { 3/98 — Comte approved draft
: 5 PENDING FURTHER ACTION
[CV%i(m)] — Extension of time ;:o serve B Judgeji::dward F 4/95 — Considered by cmte
pleagﬂin0 after initial 120 days expires Becker . | DEFERRED INDEFINITELY
[CV4]—— Inconsistent service of process | Mark Kasanin . | 10/93 — Considered by cmte
provmon in admiralty statute 8 ‘ .| 4/94 — Considered by cmte
10/94 — Recommend statutory change
' 6/96 — Coast Guard Authorization Act of 1996 repeals
U the nonconformmg statutory provision
: COMPLETED |
[CV4] — To provide sanction against the ' Judge Joan 10/97 — Referred to lReporter, Chair, and Agenda Subc
willful evasion of service | Humphrey Lefkow PENDING FURTHER ACTION

l»

8/12/97 (97-CV-K)

[CV5] — Electronic filing

| 10/93 — Con51dered ,by cmte

9/94 — Published for comment

10/94 — Conmderedw

4/95 — Cmte approv'es amendments with revisions
6/95 — Approved by ST Cmte

/95 — Approved by J ud Conf

4/96 — Approved byr Sup Ct

12/96 — Effective

COMPLETED

[CV5] — Service by electronic means or
by commercial carrier; fax noticing
produces substantial cost savings while
increasing efficiency and productivity

Michael Kunz, clerk
E.D. Pa. and John

» Frank 7/25/96;
9/10/97 (97-CV-N)

4/95 — Dechned to act
10/96 — Recon51dered submitted to Technology
Subcommittee
5/97 — Discussed in Ireporter’s memo.
9/97 — Information sent to reporter, chair, and Agenda
Subc
PENDING FURTHER ACTION
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Proposal

Source, Date,
and Doc #

Status

[CV5(b)] — Facsimile service of notlce
to counsel

'| District Clerks
Advisory Group "

| 1020197 97-CV-Q)

William S. Brownell, -

11/97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[CV5(d)] — Whether local rules against
filing of discovery documents should be
abrogated or amended to conform to
actual practice

Greoory B. Walters
Cir. Exec., for

ReVIew Cmte of Jud!

'| District Local Rules -

Councﬂ &f Nmth Cir.

1/98 — Referred to reporter, ch‘a‘lir,‘ and Agenda Suiac ¥

| 3/98 — Comte. approved draft

PENDING ‘FURTHER ACTION

] “Prof. "Edward

[CV6(b)] — Enlargement of Time; : '] o 10/97 — Reférred to cmte
deletlon of reference to abrogated rule | ‘Coopef 10/27/97” "+ | 3/98 — Comte approved draft with recommendatlon to
(techmcal amendment) | forward directly to the Jud Conf w/o pubhcatlon
oy PENDING FURTHER ACTION
f : e
[C\{G(e)] — Time to act after service 10/94 — Cmte declined to act

| ST Cmte 6/94

COMPLETED

[CV8, CV12] — Amendment of the

| - -
general pleading requirements

" Elliott B. Spector,
‘Bsq.7/22/94

L

10/93 — Delayed for further consideration
10/94 — Delayed foi' further consideration
4/95 — Declmed to act

DEFERRED INDEFINITELY

[CV9(b)] — General Particularized
pleading

Elliott B. Spector |

5/93 — Con51dered by cmte
10/93 — Considered! by cmte
10/94 — Considered, by cmte
4/95 — Declined to act

‘ i | DEFERRED, INDEFINITELY
[CV9(h)] — Ambiguity regarding terms - | Mark Kasanin 4/94 | 10/94 — Con51dered by cmte
affecting admiralty and maritime claims i | 4/95— Approved draft
' ‘ + 7/95 — Approved fo‘r publication
' 9/95 — Published |
4/96 — Forwarded to the ST Cmte for submission to Jud
Conf 1
6/96 — Approved b}} ST Cmte
9/96 — Approved by Jud Conf
4/97 — Approved by( Supreme Court
12/97 — Effective |
COMPLETED
[CV11] — Mandatory sanction for H.R. 1492 5/97 — Considered ﬂy committee
frivolous filing by a prisoner | introduced by Cong PENDING FURTHER ACTION

Gallegly 4/97

Page 3
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Proposal Source, Date, Status
and Doc #
[CV11] — Sanction for i rmproper Carl Shipley 4/97 5/97 — Referred to reporter, chair, and Agenda Subc
advertising (97-CV-G) #2830 PENDING FURTHER ACTION
[CV11] — Should not be used as a Nicholas Kadar, ‘4/98 e Referred to reporter, chair, and Agenda Subc
discovery device or to'test the legal ‘M.D. 3/98 vPENDING 1FURTI-IER ACTION
sufficiency or efficiency of allegatlons in (98-CV:B)

pleadings

| [CV12] — Dispositive motions to be

filed and ruled upon prior to
commencement of the trial

Steven D. Jacobs,
Esq. 8/23/94

10/94 — Delayed for further consrderanon
5/97 —\Reporter recommends rejection
PENDING FURTHER ACTION

[CV?Z] —To conform to Prison
Litigation Act of 1996

John J. McCarthy

11/21/97 (97-CV-R).

12. /97 — Refen‘ed to reporter cha1r and Agenda Subc
PENDING FURTHER ACTION

[CV12(a)(3)] —Confonmno amendment
10 Rule 4@1)

3/98 — Comte approved draft
PEN DING FURTHER ACTION

[CVlZ(b)] — Expansron of conversion
of mption to dismiss to summary
Judgment

Daniel Joseph 5/97 5

(97-CV-H) #2941

5/97 — Referred to reporter charr and Agenda Subc

PENDING FURTHER ACTION

0

| Judge John Martin

|
1

4/95 — Dela);e‘d for further consideration

[CV;S(a)] -— Amendment may not add : ; H
newiparties or raise events occurring 10/20/94 & Judge | 11/95 — Considered by cmte and deferred
after responsive pleading ! Judith Guthrie i | DEFERRED.INDEFINITELY
| 10/27/94 i ]
[CV23] — Amend class action rule to ] Jud Conf on Ad Hoc; | 5/93 — Considered oy cmte

accol "nmodate demands of mass tort
litigation and other problems

b
Communlcatlon for |
Asbestos thlgatlon 5

3/91 William !

{ Leighton ltr 7/29/94;

H.R. 660 introduced’

| by Canady on CV 23

®

6/93 — Submitted for approval for publication;

withdrawn 1‘b/93 4/94, 10/94, 2/95, 4/95, 11/95;

studied at meetings.

4/96 — Forwarded to ST Cmte for submlssmn to Jud
Conf

6/96 — Approved fo;r publication by ST Cmte

8/96 — Published for comment

10/96 — Discussed lﬂay committee

5/97 — Approved “d forwarded changes to (c)(1), and
®; rejecteﬂb)@)(A) and (B); and deferred other
proposals ,“til next meeting

4/97 — Stotler letterjto Congressman Canady

6/97 — Changes to 23 (f) were approved by ST Cmte;
changes to 2F3 (c)(1) were recommitted to advisory
cmte |

10/97 — Considered by cmte

3/98 — Considered by comte deferred pending mass torts

working group deliberations

PENDING FURTHER ACTION
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12/10/97 (97-CV-T)

Proposal Source, Date, Status
and Doc #
[CV23} — Standards and guidelines for Patricia Sturdevant, 12/97 — Referred to reporter, chair, and Agenda Subc
| litigating and settling consumer class for National PENDING FURTHER ACTION
actions Association for A
Consumer Advocates

[CV23(e)] — Amend to inciude specific

| factors court should consider when

approving settlement for monetary
damiages under 23(b)(3)

‘ Béyel}ly C. Moore,
Jr., for Class Action
Reports, Inc. ’

1 11/25/97 (97-CV-5)

12/ 97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

TCV23(f)] — interlocutory appeal

f part of class action
project

4/98 — Sup Ct appréves
PENDING FURTHER ACTION

[CY26] — Interviewing former
employees of a party

John Goetz

4/94 — Declined to act
DEFERRED INDEFINITELY

[CV26] — Revamp current adversarial
system of federal legal practice —
RAND evaluation of CJRA plans —
incliding disclosure and discovery
proyisions (scope of discovery)

Thomas F. Harkins,

Jr., Esq: 11/30/94
and ‘American
College of Trial
Lawyers; Allan ‘
Parmelee (97-CV-C)

| #2768; Joanne 1

Faulkner 3/97 (97- |
C"J+D),f#2769

4/95 — Delayed for further consideration
11/95 — Considered by cmte

| 4/96 — Proposal submitted by American College of Trial

Lawyers
10/96 — Considered by cmte; subc appointed
1/97 — Subc held mini-conference in San Francisco
4/97 — Doc. #2768 and 2769 referred to Discovery Subc
9/97 — Discovery Reform Symposium held at Boston
College Law School ‘
10/97 — Alternatives considered by cmte
3/98 — Comte approved draft
PENDING FURTHER ACTION
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Proposal Source, Date, Status
and Doc #
[CV26(c)] — Factors to be considered Report of the Federal | 5/93 — Considered by cmte
regarding a motion to modify or dissolve | Courts Study 10/93 — Published for comment
Committee, 4/94 — Considered by cmte

a protective order

Professors Marcus
and Miller, and
Senator Herb Kohl
8/11/94 Judge John‘
Feikens (96-CV-F); , ‘
S. 225 reintroduced |
by Sen Kohl ‘

10/94 — Considered by cmte

1/95~— Submitted to Jud Conf

3/95 — Remanded for further consideration by Jud Conf

4/95 — Con51dered by cmte

9/95'— Repubhshed for public comment

4/96 — Tabled, pending consideration of discovery

. amendments proposed by the American College

of Trlal Lawyers

1/97 —S. 225 remtroduced by Sen Kohl

4/97 — Stotler. letter to.Sen Hatch

10/97 — Con51dered by subc and left for consideration by
full cmte

3/98 — Comte deterinined no need has been shown to

amend ‘

COMPLETED

[CVM] -— Depositions to be held in

 Don Boswell 12/6/96

12/96 — Referred to reporter, chair, and Agenda Subc.

couqty where witness resides; better | (96-CV-G) Lo} 5/97 — Repor’;er recpmmends that it be considered part
distinction between retained and ‘ ‘ of, dlScovery project
“tree#mg experts | PENDING FURTHER ACTION
] 1
[CV§50] — Allow use by public of audio Glendora 9/96/96 } 12/96 —_ Sent ﬁo reporter and chair
tapeél in the courtroom (96—CV-H) 1 PENDING FURT HER ACTION
i . . 1
[C\);;Sﬂ(b)(l)] — That the deponent seek Judge Dennis H. % 16/97 — Referred to reporter, chair, and Agenda Subc
judieial relief from annoying or Inman '8/6/97 i | PENDING FURTHER ACTION
oppressive questioning during a - (97- CV—J)

deposition

[CV30(d)(2)] — presumptive one day of
seven hours for deposition

3/98 — Comite approved draft
PENDING FURTHER ACTION

[CV32] — Use of expert witness
testimony at subsequent trials without
cross examination in mass torts

Honorable Jack
Weinstein 7/31/96

7/31/96 — Submitted for consideration

10/96 — Considered by cmte; FJC to conduct study

5/97 — Reporter recommends that it be considered part
of discovery project

PENDING FURTHER ACTION

[CV34(b)] — requesting party liable for
paying reasonable costs

3/98 — Comte approved draft
PENDING FURTHER ACTION

[CV36(a)] — To not permit false
denials, in view of recent Supreme Court
decisions

Joanne S. Faulkner,
Esq. 3/98 (98-CV-A)

4/98 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION
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Proposal Source, Date, Status
and Doc #
[CV37(b)(3)] — Sanctxons for Rule Prof. Roisman 4/94 — Declined to act
26(f) failure ‘ '

DEFERRED INDEFINITELY

[CV37(c)(1)] — Sanctions for failure to,
supplement discovery ..

10/94 — Delayed for further study, no pressing need

[CV39(c) and CV16(e)] — Jury may be | Daniel O’Callaghan,
treated as advisory if the court states such | Esq. 4/95 — Declined to act
before the beginning of the trial . ‘ ‘ COMPLETED
[CV43] — Strike requirement that Cdrﬁments at 4/94 : | 10/93 — Published
meeting 10/94 — Amended and forwarded to ST Cmte

testimony must be taken orally

1/95 — ST Cmte approves but defers transmission to Jud
Conf

9/95 — Jud Conf approves amendment

4/96 — Supreme Court approved

12/96 — Effective

COMPLETED

[CV43(f)—Interpreters] —
Appointment and compensation of
interpreters

Karl L. Mulvaney* "
5/10/94

.4/95 — Delayed for further study and consideration

11/95 — Suspended by advisory cmte pending review of
Americans with Disabilities Act by CACM

10/96 — Federal Courts Improvement Act of 1996
provides authority to pay interpreters

COMPLETED ;

[CV44 ~— To delete, as it might overlap
w1th Rules of EV dealing with |
adm1531b111ty of pubhc records

;  Evidence Rules

| Committee Meeting,
A\ 10/20-21/97

| (97-CV-U)

1/97 — Referred to chair, reporter, and Agenda Subc.
3/68 — Comte determined no need to amend
COMPLETED

t

[C\j’t45] — Nationwide subpoena

5/93 — Declined to act
COMPLETED

[CV47(a)] — Mandatory attorney
parqmpatmn in jury voir dire
exar}nnatlon

i

Francis Fox, Esq.

F
10/94 — Considered by cmte
4/95 — Approved draft
7/95 — Proposed amendment approved for pubhcatlon by
STCmte
9/95 — Published for comment
4/96 — Considered by advisory cmte; recommended
increased attentlon by Fed. Jud. Center at
judicial tralmng
COMPLETED ‘

i -
[CV47(b)] — Eliminate peremptory
challenges

Judge Willaim Acker
5/97 (97-CV-F)

#2828

6/97 — Refefréd to reporter, chair, aﬁd Agenda Subc
PENDING FURTHER ACTION
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Proposal Source, Date, Status
and Doc #
[CV48] — Implementation of a twelve- Judge Patrick 10/94 — Considered by cmte
person jury | Higginbotham 7/95. — Proposed amendment approved for pubhcatwn by

U
H

[

ST Cmte
9/95 — Published for comment

4/96 —F orwarQed to ST Cmte for submlssmn to Jud

Conf

' 6/96 — ST Cmte approves

9/96 — Jud Conf rejected

1 4. 10/96 — Committee’s post-mortem discussion

COMPLETED

[
[CV50] — Uniform date for filing post
trial)motion

|
i
i
|

BK Rules Committe;e:

|

5/93 —Approved for publication

6/93 — ST Cmte approves publication
4/94 — Approved by cmte

6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective |

| COMPLETED
[CV;“}S i ~— When a motion is timely Judge Alicemarie | | 8 /97 — Sentto repcirter and chair
after a rnisirial has been declared Stotler 8/26/97 | | 10/97 — Referred to Agenda Subc
[‘ ‘ (97-CV-M) | | PENDING FURTHER ACTION
[CVE%I] — Jury instructions submitted Judge Stotler (96- 11/8/96 — Referred to chair
before trial CV-E) 5/97 — Reporter recommends consideration of

comprehensive revision
PENDING FURTHER ACTION

[CV151] — Jury instructions filed before
mal»

h

t

Gregory B. Walters,;
Cir. Exec., forthe !
Jud. Council of the .
Ninth Cir. 12/4/97
(97-CV-V)

1/98 — Referred to repor’ter chair, and Agenda Subc
3/98 — Comte considered
PENDING FURTHER ACTION

Y
i}

i
[CV52] — Uniform date for filing for
filing post trial motion

BK Rules Cmte i

5/93 —Approved for publication

6/93 — ST Cmte approves publication
4/94 — Approved by cmte

6/94 — Approved bﬁ ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved b}f‘@ Sup Ct

12/95 — Effective

COMPLETED |
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and post-trial masters

Judge Wayne Brazil

Proposal Source, Date, Status
and Doc #
-l [CV53] — Provisions regarding pretrial 5/93 — Considered by cmte- |

10/93 — Considered by cmte

4/94 — Draft amendments to CV16.1 regardmg “pretrial
masters”

10/94 — Draft amendments considered

] DEFERRED INDEFINITELY

[CV56] - To clarify cross-motion for
summary judgment

John J. McCarthy
11/21/97

12/97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[CV56(a)] — Clarification of timing

Scott Cagan 2/97
(97- CV-B) #2475

3/97 — Referred to reporter, chair, and Agenda Subc
5/97 — Reporter recommends rejection
PENDING FURTHER ACTION

[CVSG(c)] — Time for service and
grounds for summary adjudication

Judge Judith N., Keep
11/2 1/94

4/95,;'“ : Consrdered by cmte draft presented

11/95 — Draft presented rev1ewed and set for further
discussion "

PENDING FURTHER ACTION

[CV59] — Uniform date for filing for

filing post trial motion

BK Rulés Committee

|9
b
|
I
I

5/93 —Approved for publication

,6/93 —ST Cmteapproves publication

4/94 — Approved by committee

-6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf.
4/95 — Approved by Sup Ct
12/95 — Effective
COMPLETED

[CV60(b)] — Par‘cies are entitled to
challenge judgments provided that the

|| prevailing party cites the judgment as

evidence

William Leighton
7/20/94

‘‘‘‘‘

10/94 — Delayed for further study
4/95 — Declmed toact
COMPLETED

[CV:SZ(a)] — Automatic stays

Dep: Assoc. AG,Y

4/94 — _No actron taken
COMPLETED ‘

[CV64] — Federal prejudgment security

|
|
Tim Murphy |

ABA proposal

11/92 — Considered by cmte
5/93 — Considered by cmte
4/94 — Declmed to act
DEFERRED INDEFINITELY

[CV65.1] — To amend to avoid conflict
between 31 U.S.C. § 9396 governing the
appointment of agents for sureties and
the Code of Conduct for Judicial
Employees

Judge H. Russel |
Holland 8/22/97
(97-CV-L)

10/97 — Referred to Teporter, chair, and Agenda Subc
PENDING FURTHER ACTION
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Proposal

Source, Date,
and Doc #

Status

[CV68] — Party may make a settlement
offer that raises the stakes of the offeree

who

would continue the litigation

i
|
|

| Agenda book for .

11/92 meeting; Judge
Swearingen 10/30/96
(96-CV-C); S. 79
Civil Justice Fairness
Act of 1997 and § 3

'of HR. 903 "' '

0

\‘1/21/93 — Unofficial solicitation of public comment

'5/93, 10/93, 4/94 — Considered by cmte ,

4/94 — Federal Judicial Center agrees to study rule

10/94 — Delayed for further consideration

1995 — Federal Judicial Center completes its study

DEFERRED INDEFINITELY

10/96 — Referred to reporter, chair, and Agenda Subc.
(Advtsed of past comprehensive study of
proposal)

1/97 — S 79 1ntroduced §303 would amend the rule

4/97 — Stotler letter to Hatch

5/97 — Reporter recommends continued monitoring

PENDING FURT) HER ACTION

[CV‘:73(b)] — Consent of additional
parties to magistrate judge jurisdiction

|

Jnge Eas:;erbrook
1/95 ‘

4/95 — Imtrally brouvht to committee’s atention
11/95 — Delayed for review, no pressing need
10/96 — Considered along with repeal of CV74, 75, and

76 i
5/97 — Reporter recommends continued monitoring
PENDING‘FURTHER ACTION

[CV,74,75, and 76] — Repeal to
conform with statute regarding

alter

native appeal route from magistrate

'1996'(96-CV-A)

Federal Courts
Improvement Act of |

10/96 — Recommend repeal rules to conform with statute
and transmit to ST Cmte
1/97 — Approved by ST Cmte

judge decisions #1558 ‘ 3/97 — Approved by Jud Conf
| ‘ I | 4/97 — Approved by Sup Ct
| COMPLETED |
[CV’ 77(b)] — Permit use of audiotapes Glen?ora 9/3/96 96+ | 12/96 — Referre‘d to reporter and chair
in courtroom CV-H) #1975 5/97 — Reporter recommends that other Conf.

‘}

\

Committee should handle the issue
PENDING FURTHER ACTION

[CV?7(d)] — Fax noticing to produce

subs]

.ant1a1 cost savmos while i mcreasmo

efﬁcxency and productivity

Michael E. Kunz,
Clerk of Court |
9/10/97 (97-CV-N)

9/97 — Malled to reporter chair, and Agenda Subc
PENDING FURTHFR ACTION

[CV

to cc"

Km(d)] — Facsimile service of notice
sel

‘l
!

_William S. Brownell
' District Clerks
| Advisory Group J

11/97 — Referred to{ reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

1

[CV

77.1] — Sealing orders

r
|

10/20/97 (CV-Q)

10/93 — Considered
4/94 — No action taken
DEFERRED INDEFINITELY
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Proposal

Source, Date,
and Doc #

Status

[CV81] — To add injunctions to the rule

John J. McCarthy
11/21/97 '

12/97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[CV 81(2)(2)] — Inconsistent time
period vs. Habeas Corpus rule 1(b)

Judge Mary Feinberg
1/28/97 (97-CV-E) .
#2164

2/97 — Referred to reporter, chair, and Agenda Subc.

5/97 — Considered and referred to Criminal Rules Cmte
for coordmated response

PENDING FURTHER ACTION

[CV81(a)(1)] — Applicability to D.C.
mental health proceedings

Joseph Spaniol,
10/96

10/96 — Cmte considered

5/97 — Reporter recommends consideration as part of a
technical amendment package

PENDING FURTHER ACTION

[CV81(c)] — Removal of an action from
state courts — technical conforming
change deleting “petition”

Joseph D. Coben
8/31/94

4/95 — Accumulate other technical changes and submit
eventually to Congress

11/95 — Reiterated April 1995 decision

5/97 — Reporter recommends that it be included in next
technical amendment package

PENDING FURTHER ACTION

[CV83(a)(1)] — Uniform effective date
for local rules

3/98 — Comte considered
PENDING FURTHER ACTION

[CV83] — Negligent failure to comply
with procedural rules; local rule uniform
numbering

5/93 — Recommend for publication
6/93 — Approved for publication
10/93 — Published for comment

4/94 — Revised and approved by cmte
6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

| COMPLETED

[CV84] — Authorize Conference to
amend rules

5/93 — Considered by cmte
4/94 — Recommend no change

COMPLETED

[Recycled Paper and Double-Sided Christopher D. 11/95 — Considered by cmte
Paper] Knopf 9/20/95 DEFERRED INDEF]NITELY
[Pro Se Litigants] — To create a Judge Anthony J. 7/97 —_ Malled to reporter and chair
committee to consider the promulgation Battaglia, on behalf 10/97 — Referred to Agenda Subc
of a specific set of rules governing cases | of the Federal PENDING FURTHER ACTION
filed by pro se litigants Magistrate Judge ‘

Assn. Rules Cmte, to

support proposal by

Judge David Piester

7/17/97 (97-CV-I)

Page 11

Advisory Committee on Civil Rules
May 15, 1998

Doc. No 1181




Proposal Source, Date, Status
and Doc #
[CV Form 17] Complaint form for Professor Edward 10/97 — Referred to cmte
copyrlbht mfrmoement | Cooper 10/27/97 PENDING: FURTHER ACTION

[Interrogatorles on Dlsk]

| Michelle. thz B

. 5/98 —Referred to reporter, chair, and Agenda Subc

o 5/13/98 (98 CV-C) PENDING FURTHER ACTION .
|
!
I I
‘ |
i
ti
i
|
h
| 3
| |
h i
'ﬂi |
| w |
! |
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" AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal Source, Status
Date,
“and Doc #
[CR 4] — Require arresting Local Rules 10/95 — Subg appointed
officer to notify pretrial Project’ 4/96 — Rejected by subc
services officer, U.S. Marshal, COMPLETED *©
and U.S. Attorney of arrest ' ‘
[CR 5(a)] — Time limit for DOJ 8/91; - 10/92 — Subc appointed
hearings involving unlawful 8/92 4/93 — Considered
flight to avoid prosecution +|' 6/93 — Approved for publication.
arrests \ 9/93 — Published for public comment
' 4/94 — Revised and forwarded to ST Cmte
' 6/94 — Approved by ST Cmte
- 9/94 — Approved by Jud Conf
12795 — Effective
COMPLETED
[CR 5(c)] — Misdemeanor Magistrate 10/94 — Deferred pending possible restylizing efforts
defendant in custody is not Judge Robert | PENDING FURTHER ACTION' ‘
entitled to preliminary B. Collings ‘ ‘
examination. Cf 3/94
CR358(b)(2XG)
[CR 5(c)] — Eliminate consent | Judge 1/97 — Sent to reporter
requirement for magistrate Swearingen 4/97 — Recommends legislation to ST Cmte
judge consideration 10/28/96 (96- ' | 6/97 — Recommitted by ST Cmte
CR-E) 10/97—Adv. Cmte declines to amend provision.
- 3/98 — Jud Conf instructs rules committees to propose amendment
4/98 — Approves amendment, but defers until style project completed
,COMPLETED . ‘
[CR 5.1] — Extend production | Michael R. . 10/95 — Considered
of witness statements in Levine, Asst.

CR26.2 to 5.1.

Fed. Defender
3/95

. 4/96 — Draft presented and approved
6/96 — Approved by ST Cmte

' 8/96— Published for public.comment

'4/97— Forwarded to ST Cmte

-6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf
4/98 — Approved by Supreme Court
PENDING FURTHER ACTION

[CR 6] — Statistical reporting

David L. Cook

10/93 = C(;mmittée declined to act on the issue

| of indictments A0 3/93 COMPLETED
Page 1
Advisory Committee on Cniminal Rules
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Proposal Source, Status
Date,
and Doc #
[CR6(a)] — Reduce number of | HR. 1536 5/97 — Introduced by Congressman Goodlatte, referred to CACM with input
grand jurors introduced by from Rules Cmte
Cong 10/97-—Adv Cmte unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98—ST Cmte voted to recornmend that the Judicial Conference oppose the

"legislation.

PENDING FURTHER ACTION

[CR 6(d)] — Interpreters

DOJ 1/22/97

1/97 — Sent dlrectly'te chair

allowed during grand jury (97-CR-B) 4/97 — Draft presented and approved for request to pubhsh
6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
PENDING‘FURTHER ACTION
[CR 6(e)] — Intra-Department | DOJ 4/92 — Rejected motlon to send to ST Cmte for public comment
of Justice use of Grand Jury 10/94 — Dlscussed and no actlon taken
miaterials COMPLETED,
[CR 6(e)3NO)(v)] — DOJ 4/96 — Cmte dec1ded that current practice should be reaffirmed
Disclosure of Grand Jury COMPLETED. ‘
materials to State Officials
[CR 6(e)(3HC)(iv)] — Barry A. ' 10/94 — Considered, no action taken
Dﬁsclosure of Grand Jury Miller, Esq. COMPLETED
12/93

n'ﬁaterxals to State attorney
dlhsmplme agencies

[CER6 (] — Return by

DOJ 1/22/97

{
|

1/97 — Sent directly to chair | ,

foreperson rather than entire (97-CR-A) 4/97— Draft presented and aprroved for publicationt
grand jury 6/97 — Approved by ST Cmte for publication "
‘ 8/97— Published for public comrr‘;lent |
‘ . PENDING FURTHER ACTION }
[CR7(c)(2)] — Reflect | 4/97— Draft presented and approved for publicatim}l
proposed new Rule 32.2 ' 6/97 — Approved by ST Cmte for publication ‘
governing criminal forfeitures 8/97— Published for public comn;aent |
‘ 4/98— Approved and forwarded to St Cmte
PENDING FURTHER ACTIOI$
[GR8(c)] — Apparent mistakes | Judge Peter C. | 8/97 — Referred to reporter and cikjhair
in Federal Rules Governing Dorsey 7/9/97 | 10/97—Referred to subcom for stgldy
§1 2255 and § 2254 (97-CR-F) PENDING FURTHER ACTION
T
[CR 10] — Arraignment of DOJ 4/92 4/92 — Deferred for further action

10/92 — Subc appointed H

detamees through video |
teleconferencing 4/93 — Considered |
‘ 6/93 — Approved for publication| 'by ST Cmte
9/93 — Published for public comment
4/94 — Action deferred, pending outcome of FJC pilot programs
10/94 — Considered
PENDING FURTHER ACTION
Page 2
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Proposal Source, Status .
Date,
["‘"” and Doc #
‘ ‘ ‘
s [CR 10] — Guilty plea at an Judge B. 10/94 — Suggested and briefly considered
- arraignment Waugh Crigler | DEFERRED INDEFINITELY
E ‘ 10/94 - X
-

[CR 10] — Defendant’s
presence not required

10/97 — Considered in lieu of video transmission

{ 4/98 — Approved for publication, but deferred until completlon of style project

3

LI T A

[

1T

.

PENDING FURTHER ACTION
[CR 11] — Magistrate judges James Craven, 4/92 — Disapproved
authorized to hear guilty pleas, | Esq. 1991 COMPLETED
and inform accused of possible '
deportation
[CR 11} — Advise defendant David Adair 10/92 — Motion to-amend withdrawn
of impact of negotiated factual | & Toby COMPLETED
stipulation Slawsky, AO L
| 4/92
[CR 11(c)] — Advise . Judge | 10/96 — Considered, draft presented
| defendant of any appeal waiver | Maryanne 4/97 — Draft presented and approved for request to publish
provision which may be Trump Barry 6/97 — Approved for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97— Published for public comment
' CR-A) 4/98 — Approved and forwarded to Stg Cmte
PENDING FURTHER ACTION
[¢R 11(d)] — Examine Judge Sidney | 4/95 — Discussed and no motion to amend. -
defendant’s prior discussions Fitzwater COMPLETED . s
w1th an government attomey 11/94

[CR 11(e)] — Judge other
than the judge assigned to hear

' Judge Jensen:

4/95

10/95 — Considered

' 4/96 —Tabled as moot, but contmued study by subcommittee on other Rule 1 1

. case, may take part in plea issues

- discussions DEFERRED INDEFINITELY
[CR 11(e)(4) — Binding Plea Judge George | 4/96 — Considered

pron Agreement (Hyde decision) P.Kazen 2/96 | 10/96 — Considered

' | 4/97 — Deferred until Sup Ct decision

- COMPLETED

g [CR 11(e)(1) (A)(B) and (C)] CR Rules 4/96 — To be studied by repdrter .

! — Sentencing Guidelines Committee 10/96 — Dratft presented and considered

}am effect on particular plea 4/96 4/97 — Draft presented and approved for request to publish
agreements 6/97 — Approved for publication by ST Cmte

Em 8/97— Published for public comment

L PENDING FURTHER ACTION
[CR 11}—Pending legislation Pending 10/97—Adv Cmte expressed view that it was not opposed to addressing the

regarding victim allocution

legislation 97-

98

legislation and dec1ded to keep the subcommittee in place to monitor/respond to.
the legislation.

1 1

[CR 12] — Inconsistent with
Constitution

Paul Sauers
8/95

10/95 — Considered and no action taken
COMPLETED

S

2

RN 3
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Proposal

Source,
Date,
and Doc #

Status

IR 12(b)] — Entrapment
cefense raised as pretrial

Judge Manuel
L. Real 12/92

4/93 — Denied
10/95 — Subcommittee appointed

motion_ & Local Rules | 4/96 — No action taken
Project’ COMPLETED
[CR 12(i)] — Production of 7/91 — Approved by ST Cmte for publlcatlon
statements 4/92 — Considered ‘
6/92 — Approved by ST Cmte |
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR12.2]—authority of trial Presented by 10/97—Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on | 4/98 — Deferred for further study of constitutional j issues
examination. behalf of DOJ PENDIN G FURTHER ACTION |
at 10/97 !
meeting. ‘ !
[l 1
[(‘LJR 16} — Disclosure to John Rabiej 10/93 — Cmte took no action '
defense of information relevant | 8/93 COMPLETED :
to sentencing b “ L l
[CR 16] — Prado Report and ‘94 Report of :‘ 4/94 — Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf ‘ COMPLETED ” !
[¢R 16] — Prosecution to CR Rules 10/94 — Dlscussed and declmed ‘

inform defense of intent to
inpoduce extrinsic act evidence

Committee ‘94

COMPLETED { Co

]
[CR 16(a)(1)] — Disclosure of
experts

|
|

) ]
+7/91 — Approved by for publicatiwion by St Cmte i

4/92 — Considered

6/92 — Approved by ST Cmte | !
9/92 — Approved by Jud Conf | ‘
4/93 — Approved by Sup Ct T co
12/93 — Effective ‘

- COMPLETED

t
[CR 16(a)(1)(A)] —
Disclosure of statements made
by organizational defendants

|
|
|
i

| 6193 — Approved by ST Cmte |
| 9/93 — Approved by Jud Conf

‘ COMPLETED

|
N T
11/91 — Considered |

\
|
4/92 — Considered |

6/92 — Approved by ST Committ ee for pubhcanonL but deferred

- 12/92 — Published

4/93 — Discissed’

4/94 — Approved by Sup Ct |
12/94 — Effective !

Ik
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Proposal Seurce, Status
Date,
and Doc #
[CR 26.2] — Production of a Michael R. 10/95 — Considered by cmte
witness’ statement regarding Levine, Asst. 4/96 — Draft presented and approved

preliminary examinations
conducted under CR 5.1

Fed. Defender
3/95

6/96 — Approved by ST Cmte

8/96 — Published for public comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—1Jud Conf approves

4/98 — Approved by Supreme Court

PENDING FURTHER ACTION
[CR26.2(f)] — Definition of CR Rules 4/95 — Considered
Statement Cmte 4/95 10/95 — Considered and no action to be taken
COMPLETED
[CR 26.3] — Proceedings for a 7,{91 — Approved for publication by ST Cmte
mistrial 4/92 — Considered
6/92 — Approved by ST Cmte '
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct.
12/93 — Effective
COMPLETED
[CR 29(b)] — Defer ruling on | DOJ 6/91 1 1/91 — Con51dered
motion for judgment of 4/92 — Forwarded to ST.Cmte for public comment
acquittal until after verdict 6/92 — Approved for publication, but delayed pendmg move of RCSO
‘ 12/92 — Pubhshed for public comment on expedited basis
4/93 — D15cuSsed .
6/93 — Approved by ST Cmte.
9/93 — Approved by Jud Conf |
4/94 — Approved by Sup Ct
12/94 — Effective
COMPLETED
[CR 30] — Permit or require Local Rules 10/95 — Subcommittee appointed
parties to submit proposed jury | Project 4/96 — Rejected by subcommittee

instructions before trial

COIVIPLETED

[CR 30] — discretion in timing

Judge Stotler

1/97 — Sent dlrectly to chair and reporter

submission of jury instructions | 1/15/97 4/97 — Draft presented and approved for request to pubhsh
(97-CR-A) 6/97 — Approved for publication by ST Cmte
8/97— Pubhshed for public comment
4/98 — Deferred for further study
PENDING FURTHER ACTION
[CR 31] — Provide for a 5/6 Sen. 4/96 — Dlscussed rulemaking should handle it
vote on a verdict Thurmond, COMPLETED

S.1426, 11/95

Page 7
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Proposal Source, Status
Date,
and Doc #
[CR 31(d)] — Individual Judge Brooks | 10/95 — Considered
polling of jurors Smith 4/96 — Draft presented and approved
‘ 6/96 — Approved by ST Cmte
8/96 — Published for public comment
4/97 — Forwarded to ST Cmte
6/97— Approved by ST Crmte
9/97—Approved by Jud Conf
4/98 — Approved by Supreme Court
' PENDING FURTHER ACTION
[31(e)] — Reflect proposed 4/97—- Draft presented and approved for publication
new Rule 32.2 governing 6/97 — Approved for publication by ST Cmte ‘
criminal forfeitures 8/97— Published for public comment
' ' 4/98— Approved and forwarded to St Cmte
' PENDING FURTHER ACTION
[(;ZR 32] — Amendments to Judge Hodges, | 10/92 — Forwarded to ST Cmte for public comment
er‘lltire rule; victims’ allocution before 4/92; 12/92 ~ Pubhshed ‘;
during sentencing pending 4/93 — Discussed |
! legislation 6/93 — Approved by ST Cmte,
reactivated 9/93 — Approved by Jud Conf
issue in ' 4/94 — Approved by Sup Ct ‘
1997/98. 12/94 — Effectwe * {

|
\
|
|
|

|
|
|

COMPLETED -

10/97—Adv Cmte expressed view that it was not opposed to addressing the
leglslauon and dec1ded to keep the subcommittee in place to monitor/respond to
the legislation. o '

PENDING FURTHER ACTION

|
[CR 32]—mental examination

of defendant in capital cases

!

An extension
of a proposed
amendment to
CR 12.2(DOJ)
at 10/97
meeting.

10/97 Adv Cmte voted to proceed with the drafting of an amendment.
PENDING FURTHER ACTION

{éR 32(d)(2) — Forfeiture
proceedmos and procedures
reflect proposed new Rule 32.2
governing criminal forfeitures

Roger Pauley,
DOJ, 10/93

4/94 — Considered

6/94 — Approved by ST Cmte for public comment
9/94 — Published for public comment

4/95 — Revised and approved

6/95 — Approved by ST Cmte

9/95 — Approved by Jud Conf

4/96 — Approved by Sup Ct

12/96 — Effective '

COMPLETED

4/97— Draft presented and approved for publication
6/97 — Approved for publication by ST Cmte
8/97— Published for public comment

4/98— Approved and forwarded to St Cmte
PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[CR 32(e)] — Delete provision | DOJ 7/91 — Approved by ST Committee for publication.
addressing probation and 4/92 — Considered
production of statements (later 6/92 — Approved by ST Committee
renumbered to CR32(c)(2)) 9/92 — Approved by Judicial Conference
4/93 — Approved by Supreme Court
12/93 — Effective
COMPLETED
[CR 32.1] — Production of 7/91 — Approved for publication by ST Cmte
statements 4/92 — Considered
6/92 — Approved by ST Cmte
'} 9/92 — Approved by Jud Conf "
| 4/93 — Approved by Sup Ct
12/93 — Effective - X
COMPLETED
[CR 32.1]— Technical Rabiej | 2/98—Letter sent advising chair & reporter ‘
correction of “magistrate” to (2/6/98) 4/98 — Approved, but deferred until style project completed
“magistrate judge.” PENDING FURTHER ACTION
[CR 32.1]—pending victims Pending 10/97—Adv Cmte. e‘xpréssed view that it was not opposed to addressing the
rights/allocution litigation litigation legislation and decided to keep the subcommittee in place to monrtor/respond to
1997/98. the legislation.
PENDING FURTHER ACTION
[CR 32.2] — Create forfeiture | John C. 10/96 — Draft presented and con51dered
procedures Keeney, DOJ, | 4/97 — Draft presented and approved for request to publish
3/96 (96-CR- | 6/97 — Approved for publication by ST Cmte
D) 8/97— Published for public « comment
4/98— Approved and forwarded to St Cmte
PENDING FURTHER ACTION
[CR 33] — Time for filing John C. 10/95 — Con51dered
motion for new trial on ground | Keeney, DOI | 4/96 — Draft presented and approved
of newly discovered evidence 9/95 ' 6/96 — Approved for publication by ST Cmte
8/96 — Pubhshed for public,comment
 4/97 — Forwarded to ST Cmte )
6/97 — Approved by ST Cmte
9/97—Approved by Jud, Conf
4/58 — Approved by Supreme Court
PENDING FURTHER ACTION
[CR 35(b)] — Recognize Judge T. S. 10/95 — Draft présented and con51dered
combined pre-sentencing and Ellis, II1 7/95 | 4/96 —F orwarded ro ST Cnite

post-sentencing assistance

6/96 — Approved r'pubhcatlon by ST Cmte
8/96 — Published r public.comment

4/97 — Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf

4/98 — Approved by Supreme Court
PENDING FURTHER ACTION
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Proposal

Source,
Date,
and Doc #

Status

{CR 35(b)] — Recognize
assistance in any offense

8.3, Sen Hatch
1/97

1/97 — Introduced as § 602 and 821 of the Omnibus Crime Prevention Act of

1997
6/97 — Stotler letter to Chairman Hatch
PENDING FU RTHER ACTION

[CR 35(c)] — Correction of

Jensen, 1994

10/94 — Consxdered

sentence, timing 9th Cir. 4/95 — No action pendmg restylization of CR Rules

: decision PENDING FURTHER ACTION
[CR 38(¢)] — Conforming 4/97— Draft presented and approved for pubhcatrorr
amendment to CR 32.2 6/97 — Approved by ST Cmte for publication '

f 8/97— Published for public comment

\ 4/98—— Approved and forwarded to St Cmte ‘

J‘ PENDING FURTHER ACTION i

| T T
[CE 40] — Commitmest to 7/91 - Approved for pubhcatlon .by ST Cmte ‘
anciher district (warrant may 4/92 — Considered . . 1
be produced by facsimile) 6/92 — Approved by ST Cmte \

\ 9/92 — Approved by Jud Conf ‘3

‘ 4/93 — Approved by Sup Ct 1

‘ 12/93 — Effective | ‘

COMPLETED BN l

K
[¢R 40] —Treat FAX copies Mag Judge 10/93 — Rejected o, 1‘
of documents as certified Wade COMPLETED , ‘

‘ Hampton 2/93 ;

[CR 40(a)] — Technical Criminal 4/94 — Con51dered conformmg c,hanae no pubhcatlon necessary
arpendment conforming with Rules Cmte ‘ 6/94 — Approved by ST Cmte j ‘
change to CR5 4/94 9/94 — Approved by.Jud Conf ‘ 1‘

1 ;4/95 —_ A pproved by Sup Ct i |

| 12/95 —| Effective ]

\ COMPLETED | |
[éFR 40(a)] —Proximity of Mag Judge 10/9‘4 —_ Copmdered and deferred) further discussiorT until 4/95
nearest judge for removal Robert B. ‘ 10/96 —¢ Con51dered and reJected w |
prpceedings Collings 3/94 COMPLETED ‘ (
[CR 40(d)] — Conditional Magistrate 10/92 —j Forwarded to ST Cmte f ')r publication
release of probationer; Judge Robert 4/2% — Discussed i
magistrate judge sets terms of | B. Collings . 6(%% — A-pproved by'ST Cmte ‘
release of probationer or 11/92 | 9/93 — Approved by Jud Conf ' ‘
supervised release 4/94— Approyed by, Sup Ct ’i |

12/94 — Effective 5 Co &
COMPLETED v ‘? :
I ; . im b 1 }
i <‘{ | ‘
S i
. |
p !
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Proposal Source, Status
Date,
and Doc #
[CR 41] — Search and seizure 7/91 — Approved for publication by ST Cmte
warrant issued on information 4/92 — Considered
sent by facsimile 6/92 — Approved by ST Cmte
‘ 9/92 — Approved by Jud Conf
4/93 — Approved by SupCt
12/93 — Effective (
COMPLETED
[CR 41] — Warrant issued by | J.C. Whitaker | 10/93 — Failed for lack of a motion
authority within the district 3/93 CQM.PLETED
[CR 41(c)(2)(D)] — recordinig | J. Dowd 2/98 4/98 — Tabled until study reveals need for change
of oral search warrant ‘ DEFERRED INDEFINITELY
[CR 43(b)] — Arraignment of | DOJ 4/92 10/92 — Subcommittee appointed
detainees by video 4/93 — Considered .
teléconferencing; sentence 6/93 — Approved for publication by ST Cmte
absent defendant 9/93 — Published for public comment ‘
4/94 ~—Deleted video teleconferencing provision & forwarded to ST Cmte
6/94 — Approved by:ST Cmte*
1 9/94 — Approved by, Jud Conf
| 4/95 — Approved by, Sup Ct ‘
12/95 — Effectmve oo
, COMPLETED
[CR 43(c)(4)] — Defendant John Keeney, 4/96 — Consrdéred
need not be present to reduce DOJ 1/96 ' 6/96 — ApproVed for publlcatlon by ST Cmte -
or change a sentence ' 8/96 — Publrshed for pubhc comment
4/97 — Forwarded to ST Cmte
L 6/97 — ApproVed by, ST Cmte
9/97—Approved by Jud Conf
' 4/98 — Approved by' Supreme Court
PENDING. EURTHER ACTION
[CR 43(c)(5) — Defendant to Judge Joseph 10/97 — Referred to reporter and chair
waive personal arraignment on | G. Scoville, 4/98 — Approved for publication, but deferred until completion of style project
subsequent, superseding 10/16/97 PENDING FURTI-IER ACTION
indictments and enter plea of (97-CR-I) .
not guilty in writing B
[CR 43]—defendant to waive Mario Cano 10/97—Adv Cmte voted to consider amendment(and related amendment to CR
presence at arraignment 97.-n 10) at next meetmg ‘
PENDING FpRTHER ACTION

[CR 46] — Production of
statements in release from

6/92 — Approyed by ST Cmte
9/92 — Approved by Jud Conf

custody proceedings 4/93 — Apprdved by Sup Ct
‘ 12/93 — Effe : tive
COMPLETED
Page 11
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Proposal Source, Status
Date,
and Doc #
[CR 46] — Release of persons | Magistrate .10/94 — Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized
probation or supervised release | Collings 3/94 | PENDING FURTHER ACTION

[CR 46] — Requirements in

1 11/95 Stotler

4/96 — Discussed and no action taken

AP 9(a) that court state reasons | letter COMPLETED

for releasing or detaining

defendant in'a CR case’

[CR 46 ()] — Forfeiture of HR.2134 4/98 — Opposed amendment

bond ‘ COMPLETED

[CR 46(i)] — Typographical Jensen 7/91 — Approved for pubhcatron by ST Cmte

CI'I'OI‘ in rule in cross-citation

4/94 — Considered
9/94 — No action taken by Jud Conf because Congress corrected error
COMPLETED

[CR 47] — Require parties to

Local Rules

10/95 — Subcommrttee appointed

confer or attempt to confer . Project 4/96 — Re_pected by subcommittee
before any motion is filed COMPLETED ‘
[tR 49] — Double-sided Environmental 4/92 — Chair, mfprmed EDF that matter was being considered by other

paper

Defense Fund
12/91

comrmttees in Jud Conf

COMPLETED | ;

[éR 49(¢)} — Fax noticing to Michael E. 9/97 — Marled to reporter and ch[arr
pfroduce substantial cost Kunz, Clerk of | 4/98 — Referredito Technology Subcmte
savings while increasing Court 9/10/97 PENDING WRFHER ACTION
e‘ﬁciency and productivity (97-CR-G) E ‘
[(13R49(c)] — Facsimile service | William S. 11/97 — Refe‘rrcd 'to reporter and chair
of notice to counsel Brownell, PENDING FURTHER ACTION

} District Clerks A *

| | Advisory

; Group

10/20/97

: (CR-])
[(}JR 49(e)] —Delete provision | Prof. David 4/94 — Considered
re filing notice of dangerous Schlueter 4/94 | 6/94 — ST Cmte approved without publication

| .
offender status — conforming

a{nenMent

9/94 — Jud Conf approved
4/95 — Sup Ct approved
12/95 — Effective.
COMPLETED

[CR53] — Cameras in the
courtroom

7/93 — Approved by ST Cmte

10/93 — Published

4/94 — Considered and approved

6/94 — Approved by ST Cmte
9/94.— Rejected by Jud Conf

10/94 — Guidelines discussed by cmte
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR534] — Delete Canal Zone Roger Pauley, | 4/97 — Draft presented and approved for request to publish
‘ ‘ minutes 4/97 | 6/97 — Approved for publication. by ST Cmte
mtg 8/97— Published for public comment
4/98 — Approved and forwarded to Stg Cmte
PENDING FURTHER ACTION
[CR 57] — Local rules - ST meeting 4/92 — Forwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 — Approved for publication by ST Cmte
amendments & local rule 9/93 — Published for public comment
renumbering 4/94 — Forwarded to ST Cmte
12/95 — Effective o
COMPLETED
[CR 57] — Uniform effective Stg Comte 4/98 — Considered an deferred for further study

date for local rules

meeting 12/97

PENDING FURTHER ACTION

practice in Federal courts]

[CR 58] — Clarify whether Magistrate 4/95 — No action
forfeiture of collateral amounts | Judge David COMPLETED
to a conviction G. Lowe 1/95
[CR 58 (b)(2)] — Consent in Judge Philip 1/97 — Reported out by CR Rules Committee and approved by ST Cmte for
magistrate judge trials Pro 10/24/96 transmission to Jud Conf without publication; consistent with Federal
(96- CR-B) Courts Improvement Act
4/97 — Approved by Sup Ct
COMPLETED
[CR 59] — Authorize Judicial | Report from 4/92 — Considered and sent to ST Cmte
| Conference to correct technical | ST 6/93 — Approved for publication by ST Cmte
errors with no need for Subcommittee | 10/93 — Published for public comment
Supreme Court & on Style 4/94 — Approved as published and forwarded to ST Cmte
Congressional action 6/94 — Rejected by ST Cmte
COMPLETED
[Megatrials] — Address issue | ABA 11/91 — Agenda
1/92 — ST Cmte, no action taken
COMPLETED
[Rule 8. Rules Governing 7/91 — Approved for publication by ST Cmte
§2255] — Production of 4/92 — Considered
statements at evidentiary 6/92 — Approved by ST Cmte
hearing 9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[Rules Governing Habeas CV Cmte 10/97—Adv Cmte appointed subcom to study issues
Corpus Proceedings]— 4/98 — Considered and further study
miscellaneous changes to Rule PENDING FURTHER ACTION
8 & Rule 4 for §2255 & §2254
proceedings
[U.S. Attorneys admitted to DOJ 11/92 4/93 — Considered

PENDING FURTHER ACTION

Page 13
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Proposal Source, Status
Date,
and Doc #
[Restyling CR Rules] 10/95 — Considered i
4/96 — On hold pending consideration of restyled AP Rules published for public
* comment
4/98 — Advised that Style Subc intends to complete first draft by the end of the
'year ‘ ;
| PENDING FURTHER ACTION
Page 14
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" AGENDA DOCKETING

ADVISORY COMMITTEE ON EVIDENCE RULES

Proposal ‘ Source, o . Status
Date,
and Doc
#
HIEV 101] — Scope ‘ ‘ 6/92 — Approved by ST Cmte.

9/92 — Approved by Jud. Conf.

4/93 — Approved by Sup. Ct.

12/93 — Effective

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for pubhc comment

COMPLETED

[EV 102 — Purpose and Construction N | 5/94 — Decided not to amend (Comprehensive Review)

o , . '6/94 — Approved for publication by ST Cmte.
i 9/94 — Published for public comment

COMPLETED

5 [EV 103] — Ruling on EV ' 9/93 — Considered

! e 5/95 — Decided not to amend (Comprehensive Review)
‘ , _7/95 — Approved for publication by ST Cmte.
9/95 — Pubhshed for public comment

COMPLETED
[EV 103(a)] — When an in limine motion must '9/93 — Considered
be renewed at trial (earlier proposed amendment 5/94 — Considered
would have added a new Rule 103(e)) B 10/94 — Considered

1/95 — Approved for publication by ST Cmte.

5/95 — Consideted. Note revised.

9/95 — Published for public comment

4/96 — Considered .

11/96 — Considered. Subcommittee appointed to draft

alternative,

4/97 — Draft requested for publication

6/97 — ST Cmte. recommitted to advisory committee for
further study

10/97 — Request to publish revised version

1/98 — Approved for publication by ST Cmte.

PENDING FURTHER ACTION -

'

[EV104] — Preliminary Questions 9/93 — Con51dered

1/95 — Considered

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte,

9/95 — Publishied for public comment

COMPLETED

Page 1
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Proposal Source, Status
Date,
and Doc
#
[EV 105] — Limited Admissibility 9/93 — Considered
| 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED ‘ ‘
[EV 106] — Remainder of or Related Writings 5/94 — Decided not to amend (Comprehensive Review)
or Recorded Statements 6/94 -— Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 106] — Admissibility of “hearsay” Prof. 4/97 — Reporter to determine whether any amendment is
statement to correct a misimpression arising from | Daniel appropriate
admission of part of a record Capra 10/97 — No action necessary
(4/97) COMPLETED

[EV 201] — Judicial Notice of Adjudicative
Facts

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
. 6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

11/96 — Decided not to amend

COMPLETED

[EV 201(g)] — Judicial Notice of Adjudicative
Facts

5/94 — Decided not to amend (Comprehensive Review)
. 6/94 — Approved for publication by ST Cmte.

' 9/94 — Published for public comment

11/96 — Decided to take no action

| DEFERRED INDEFINITELY

[EV 301] — Presumptions in General Civil
Actions and Proceedings. (Applies to
evidentiary presumptions but not substantive
presumptions.)

' 5/94 — Decided not to amend (Comprehensive Review)
| 6/94 — Approved for publication by ST Cmte.
1 9/94 — Published for public comment

Rules Committee
| PENDING FURTHER ACTION

11/96 — Deferred until completion of project by Uniform

N
i
i
|
|
3
|
i

[

[EV 302] — Applicability of State Law in Civil
Actions and Proceedings

' 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 401] — Definition of “Relevant Evidence”

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmite.

9/94 — Published for public comment

COMPLETED

Page 2
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(Uncharged misconduct could only be admitted if
the probative value of the evidence substantially
outweighs the prejudicial effect.)

Proposal Source, Status II
Date,
and Doc
#
[EV 402] — Relevant Evidence Generally 9/93 — Considered
Admissible; Irrelevant Evidence Inadmissible 5/94 — Decided not to amend (Comprehensive Review)
‘ 6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 403] — Exclusion of Relevant Evidence on 9/93 — Considered
Grounds of Prejudice, Confusion, or Waste of 5/94 — Decided not to amend (Comprehensive Review)
Time 6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 404] — Character Evidence Not Admissible | Sen. Hatch | 9/93 — Considered
to Prove Conduct; Exceptions; Other Crimes $.3,§ 503 | 5/94 — Decided not to amend (Comprehensive Review)
(1/97)(deal | 6/94 — Approved for publication by ST Cmte.
ing with '9/94 — Published for public comment
404(a) 10/94 — Considered with EV 405 as alternative to EV .
413415 !
4/97 — Considered |
6/97 — Stotler letter to Hatch on S.3
10/97 — Recommend publication
1/98 — Approved for publication by the ST Cmte. ‘
PENDING FURTHER ACTION
[EV 404(b)] — Character Evidence Not Sen. Hatch | 9/93 — Considered
Admissible to Prove Conduct; Exceptions; Other | S.3, § 713 | 5/94 — Decided not to amend (Comprehensive Review)
Crimes: Other crimes, wrongs, or acts. 1797

6/94 — Apprdved for publication by ST Cmte. 3

9/94 — Published for public comment :

10/94 — Discussed

11/96 — Considered and rejected any amendment

4/97 — Considered )

6/97 — Stotler letter to Hatch on S.3

10/97 — Proposed amendment in the Omnibus Crime Bill
rejected

COMPLETED

[EV 405] — Methods of Proving Character.
(Proof in sexual misconduct cases.)

9/93 — Considered

5/94 — Considered

10/94 — Considered with EV 404 as alternative to EV
413415

COMPLETED

[EV 406] — Habit; Routine Practice

10/94 — Decided not to amend (Comprehensive Review)
1/95 — Approved for publication by ST Cmte.
COMPLETED

Page 3
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Proposal Source, Status
Date,
and Doc
#
[EV 407] — Subsequent Remedial Measures. ~Subcmte. 4/92 — Considered and rejected by CR Rules Cmte.
(Extend exclusionary principle to product reviewed 9/93 — Considered
liability actions, and clarify that the rule applies possibility | 5/94 — Considered
only to measures taken after injury or harm of 10/94 -— Considered
caused by a routine event.) ,amending | 5/95 — Considered
‘ (Fall 1991) | 7/95 — Approved for publication by ST Crmte.
S 9/95 — Published for public comment
; 4/96 — Approved & submitted to ST Cmte. for transrmttal to
‘ Jud. Conf.
i 6/96 — Approved by ST Cmte.
‘: 9/96 — Approved by Jud. Conf.
; 4/97 — Approved by Sup. Ct.
] 12/97 — Enacted
' COMPLETED
[EV 408] — Compromise and Offers to j’ 9/93 — Considered
Compromise : 5/94 — Considered
! 1/95 — Considered
j 5/95 — Decided not to amend (Comprehensive Review)
‘» 7/95 — Approved for publication by ST Cmte. '
9/95 — Published for public comment -
COMPLETED *
[EV 409] — Payment of Medical and Similar 5/94 — Decided not to amend (Comprehensive Review) E}
Expenses 6/94 — Approved for publication by ST Cmte. |
. 9/94 — Published for public comment t"
COMPLETED d
EV 410] — Inadmissibility of Pleas, Plea 9/93 — Considered and recommended for CR Rules Cmte. k
Discussions, and Related Statements COMPLETED ,
[EV 411] — Liability Insurance 5/95 — Decided not to amend (Comprehensive Review) |
7/95 — Approved for publication by ST Cmte. !
9/95 — Published for public comment X
COMPLETED 3
'[EV 412] — Sex Offense Cases; Relevance of Prof. 4/92 — Considered by CR Rules Cmte. ‘
Alleged Victim’s Past Sexual Behavior or David 10/92 — Considered by CR Rules Cmte. ,‘
Alleged Sexual Predisposition Schlueter 10/92 — Considered by CV Rules Cmte. ;
(4/92); 12/92 — Published '
Prof. 5/93 — Public Hearing, Considered by EV Cmte. i
Stephen 7/93 — Approved by ST Cmte.
- Saltzburg 9/93 — Approved by Jud. Conf.
(4/92) 4/94 — Recommitted by Sup. Ct. with a change

9/94 — Sec. 40140 of the Violent Crime Control and Law
Enforcement Act of 1994 (superseding Sup. Ct.

action)
12/94 — Effective
COMPLETED
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Propo‘sél

Source,
Date,
and Doc

Statas

[EV 413} — Evidence of Similar Crimes in
Sexual Assault Cases

5/94 — Considered

7/94 — Considered by ST Cmte

9/94 — Added by legislation

1/95 — Considered

1/95 — Reported to but disregarded by Congress

-7/95 — Effective

COMPLETED

[EV 414] — Evidence of Similar Crimes in
'Child Molestation Cases

5/94 — Considered

7/94 — Considered by ST Cmte.

9/94 — Added by legislation

1/95 — Considered

1/95 — Reported to but disregarded by Corngress
7/95 — Effective

COMPLETED

[EV 415] — Evidence of Similar Acts in Civil

JlCases Concerning Sexual Assault or Child

Molestation

i
I

5/94 — Considered

'7/94 — Considered by ST Cmte.

9/94 — Added by legislation

1/95 — Considered

1/95 — Reported to but disregarded by Congress
7/95 — Effective

COMPLETED

[EV 501] — General Rule. (Guarantee that the

42US.C,

10/94 — Considered A
confidentiality of communications between § 13942(c) | 1/95 — Considered
'sexual assault victims and their therapists or (1996) 11/96 ~ Considered
trained counselors be adequately protected in 1/97 — Considered by ST Cmte.
Federal court proceedings.) 3/97 — Con51dered by Jud. Conf.
1 ' ' ‘ 4/97 — Reported to Congress
‘ COMPLETED ‘
[EV 501] — Privileges, including extending the 11796 — Decided‘not to take action
same attorney client privilege to in-house counsel 10/97 — Rejected proposed amendment to extend the same
was to outside counsel pnvﬂege to in-house counsel as to outside counsel
COMPLETED
[EV 501] Parent/Child Privilege Proposed 4/98 — Qonsiderqd; draft statement in opposition prepared
g Legislation ‘

[EV 601] — General Rule of Competency

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
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Proposal

Source,
Date,
and Doc

Status

[EV 602] — Lack of Personal Knowledge

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 603] — Oath or Affirmation

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 604] — Interpreters

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 605] — Competency of Judge as Witness

9/93 — Considered

10/94 — Decided not to amend (Comprehensive Review)
1/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 606] — Competency of Juror as Witness

9/93 — Considered

10/94 — Decided not to amend (Comprehensive Review)
1/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

i [EV 607] —Who May Impeach

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmite.

9/94 — Published for public comment

COMPLETED

[EV 608] — Evidence of Character and Conduct
of Witness

9/93 — Considered

| 5/94 — Decided not to amend (Comprehensive Review)

6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment

| COMPLETED

[EV 609] — Impeachment by EV of Conviction
of Crime. See 404(b)

9/93 — Considered

| 5/94 — Decided not to amend (Comprehensive Review)
' 6/94 — Approved for publication by ST Cmte.

' 9/94 — Published for public comment

' 11/96 — Considered

4/97 — Declined to act
COMPLETED
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limits on rule, which requires sequestration of
‘witnesses. Explore relationship between rule and
'the Victim’s Rights and Restitution Act of 1990

and the Victim Rights Clarification Act of 1997
passed in 1996.)

Proposal Source, Status
Date,
and Doc
#
[EV.609(a) — Amend to include the conjunction | Victor 5/98 — Referred to chair and reporter for consideration
or” in place of “and” to avoid confusion. Mroczka | PENDING FURTHER ACTION
‘ 4/98
(98-EV-A)
[EV 610] — Religious Beliefs-or Opinions 5/94 — Decided not to amend (Comprehensive Review)
SR 6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 611] — Mode and Order of Inten'ogauon 9/93 — Considered
and Presentatlon L N 5/94 — Decided not to amend (Comprehensive Review)
o 6/94 — Approved for publication by ST Cmte.
: 9/94 — Published for public comment
COMPLETED
[EV 611(b)] — Provide scope of cross- o 4/94 — Decided not to amend (Comprehensive Review)
examination not be limited by subject matter of 6/94 — Approved for publication by ST Cmte.
the direct 9/94 — Published for public comment
11/96 — Decided not to proceed
COMPLETED
[EV 612] — Writing Used to Refresh Memory 9/93 — Considered
’ 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COWILEI‘ED ‘
[EV 613] — Prior Statements of Witnesses 9/93 — Conéidéfeﬂ"
5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Pubhshed for public comment
COMZPEETED
[EV 614] — Calling and Interrogation of - 9/93 — Con51dered
Witnesses by Court ' 5/94 — Dec1ded not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Pubhshed for public comment
o COMPLETED
[EV 615] — Exclusion of Witnesses. (Statute 42U.8.C., | 9/93 — Considered
guarantees victims the right to be present at trial | § 10606 5/94 — Decided not to amend (Comprehensive Review)
under certain circumstances and places some (1990) 6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

11/96 — Considered

4/97 — Submitted for approval without publication
6/97 — Approved by ST Cmte.

9/97 — Approved by Jud. Conf.

4/98 — Sup Ct approved

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc
#
[EV 615] — Exclusion of Witnesses Kennedy- 10/97 — Response to legislative proposal con51dered members
C Leahy Bill | asked for any additional comments
(S. 1081) | PENDING FURTHER ACTION
[EV 701] — Opinion testimony by lay witnesses | | 10/97 — Subcmte. formed to study need for amendment
‘ 4/98 — Recommend publication
‘ PENDING FURTHER ACTION
[EV 702] — Testimony by Eiperts ‘HR. 903 2/91 — Considered by CV Rules Cmte.
‘ and S.79 | 5/91 — Considered by CV Rules Cmte.
(1997) 6/91 — Approved for publication by ST Cmte.

8/91 — Published for public comment by CV Rules Cmte.
4/92 — Considered and revised by CV and CR Rules Cmtes.
6/92 — Considered by ST Cmte. L
4/93 ~— Considered \
5/94 — Considéred !
10/94 — Considered !
1/95 — Con31dered (Contract with America) »
4/97 — Considered. Reporter tasked with drafting .

proposal. ‘4
4/97 — Stotler letters to Hatch and Hyde |
10/97 — Subcmte formed to study issue further |
4/98 — Recommend publication !
PEND]NG FURTHER ACTION |

[EV 703] — Bases of Opinion Testimony by
Experts. (Whether rule, which permits an expert
to rely on inadmissible evidence, is being used as
means of improperly evading hearsay rule.)

4/92 — Con51dered by CR Rules Cmte. '
6/92 — Cons1dered by ST Cmte. |
5/94 — Considered

10/94 —.Considered

11/96 — Considered

4/97 — Draft proposal considered.
10/97 — Subcmte. formed to study issue further ;
4/98 — Recommend publication |
PENDING FURTHER ACTION

[EV 705] — Disclosure of Facts or Data i 5/91 — Considered by CV Rules Cmte.
Underlying Expert Opinion ‘ 6/91 — Approved for publication by ST Cmte. ‘
U 8/91 — Published for public comment by CV Rules Cmte. |
. 4/92 — Considered by CV and CR Rules Committees
| 6/92 — Approved by ST Cmte.
] - 9/92 — Approved by Jud. Conf.
i 4/93 — Approved by Sup. Ct.
| 12/93 — Effective
1: COMPLETED
i P
Page 8
Advisory Committee on Evidence Rules
May 14, 1998

Doc. No. 1945

1

£
B

£
H
RS

]

?etf

1

o

FS
i

~l

:_f?*;"ﬁ‘
[ ——

£

7

y T3

| Sl

=)

=

™

™)

1

B

=

[



|

L

S T e T G T

T3
L

I

3

1

T

1

S T SO T S S

1

BT

[

the judges involved in the breast 1mplant
litigation, and to determine whether the rule
should be amended to perm1t funding by the
govemment in civil cases.),

Proposal Source, Status
‘ Date,
and Doc
#
[EV 706] — Court Appointed Experts. (To Carnegie - | 2/91 — Tabled by CV Rules Cmte.
accommodate some of the concerns expressed by | (2/91) 11/96 — Considered '

4/97 — Considered. Deferred until CACM completes the1r
study.
PENDING FURTHER ACTION

[EV 801(a-c)] — Deﬁm’uons Statement
Declarant; Hearsay

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment
COMPLETED ‘ b

are not hearsay. Prior statement by witness.

[EV 801(d)(1)] — Definitions: Statements which

1/95 — Considered and approved for publication T
5/95 — Decided not to amend (Comprehensive Review) “ng
9/95 — Published for public comment

COMPLETED if‘
, ‘ : i
- T g T . [
[EV 801(d)(1)] Hearsay exception for prior Judge . 4/98 —iConsidered; tabled e \ “
consistent statements that would otherwise be’ Bullock DEFERRED INDEFINITELY o |
admissible to rehabilitate a wnness s cred1b1hty ‘ "
[EV 801 @)1 — Deﬁmtlons Statements | Drafted by | 4/92 — (Considered and tabled by CR Rules Committee
which are not hearsay. * Admission by party- - Prof. 1/95 — Considered by ST Cmte.
opponent. (Bourjaily) | David 5/95 — Considered draft proposed
| Schlueter, | 7/95 —Approved for pubhca’uon by ST Cmte.
' Reporter, 9/95 — Pubhshed for public comment
[ 4/92 4/96 —- Cons1dered and submitted to ST Cmte. for

‘transmittal to Jud. Conf,
6/96 — Approved by St. Cmte.
9/96 ~— Approved by Jud. Conf.
4/97 — Approved by Sup. Ct.
12/97 — Effective
COMPLETED

[EV 802] — Hearsay Rule

5/95 — Declded not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment ?
COMPLETED oy

'[EV 803(1)-(5)] — Hearsay Exceptions;

Availability of Declarant Immaterial

1/95 — Cons:‘dered :

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment ‘

' COMPLETED
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Proposal ) Source, Status
Date,
and Doc
I - #
r[EV 803(6)] — Hearsay Exceptions; ' Roger ‘ ‘ 9/93 — Considered
Authentication by Certlﬁcatlon (See Rule 902 for ‘Paliley,‘ 5/95 — Decided not to amend (Comprehensive Review)
parallel change) DOJ 6/93 7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

11/96 — Considered

4/97 — Draft prepared and considered. Subcommittee
appointed for further drafting.

10/97 — Draft approved for publication

1/98 — Approved for publication by the ST Cmte.

PENDING FURTHER ACTION
[EYV 803(7)-(23)] — Hearsay Exceptions; 1/95 —,Cons1dered , ‘
Availability of Declarant Immaterial . 5/95 — Decided not, to amend (Comprehensive Rev1ew)

7/95 — Approved for publication by ST Cmte.
9/95 -— Published for public comment

‘ COMPLETED
[EV 803(8)] — Hearsay Exceptions; Availability 9/93 — Consxdered
of Declarant Immaterial: Public records and 5/95 — Decxded not to amend (Comprehenswe Review)

reports. 7195 — pproved for pubhcatlon by ST Cmte.

| 9/95 — bhshed for public comment

4/96 — ons1dered regarding trustworthiness of record
11/96 — Dechned 1o take action regardmg admlssmn on.

3

R

| behalf of defendant
‘ COMPLETED
[ [EV 803(24)] — Hearsay Exceptions; Residual EVRules |5/95— Combmed with EV804(b)(5) and transferred to a
Exception Committee new Rule 807.
(5/95) 7/95 — Approved for publication by ST Cmte.

9/95 — Pubhshed for public comment

4/96 — Considered and submitted to ST Cmte. for
transmlttal to Jud. Conf.

6/96 — Approved by St. Cmte.

9/96 — Approved by Jud. Conf.

4/97 — Approved by Sup. Ct.
10/97 — Effective

f

3

.

J RO

e

1

COMPLETED
[EV 803(24)] — Hearsay Exceptions; Residual 10/96 — Considered and referred to reporter for study
Exception (Clarify notice requirements and 10/97 — Declined to act
determine whether it is used too broadly to admit COMPLETED

dubious evidence)

g

J

&

Page 10

Advisory Committee on Evidence Rules
May 13, 1998

Doc. No. 1945

PP

T

1

£

™)



71

A T S N GRS B

3

1

[

[

—

3} ™

™ o r

S T

1 73

Proposal Source, Status
Date,
and Doc
#
[EV 804(a)] — Hearsay Exceptions; Declarant Prof.. 4/92 -——‘Con51dered by CR Rules Cmte.
Unavailable: Definition of unavailability David . 6/92 — Considered by ST Cmte. for publication .
‘ Schlueter 1/95 ~— Considered and approved for publication ‘
(4/92); 5/95 — Decided not to amend {Comprehensive Review)
Prof. 7/95 — Approved for publication by ST Cmte.
Stephen 9/95 — Published for public comment
.| Salizburg COMPLETED
co ] @92) '

[EV 804(b)(1)-(4)] — Hearsay Exceptions |

IR

10/94 — Considered

1/95 — Con51dered and approved for pubhcatlon by ST
Cmte.

5/95 — Decided not to amend (Comprehensive Review)

7/95 — Approved for publication by ST Crmnte.

"9/95 — Published for public comment

COMPLETED '

[EV 804(b)(5)] — Hearsay Exceptlons Other
exceptions

5/95 - Combmed with EV804(b)(5) and transferred toa

new Rule 807.
7195 — ‘Approved for publication by ST Cmte.
9/95 — Published for public comment
4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.
6/96 — Approved by St. Cmte.
9/96 — Approved by Jud. Conf.

4/97 — Approved by Sup. Ct
10/97 — Effective )
COMPLETED:

[EV 804(b)(6)] — Hearsay Exceptions;

|| Declarant Unavailable. (To provide that a party

forfeits the right to object on hearsay grounds to
the admission of a statement made by a declarant
whose unavailability as a witness was procured
by the party’s wrongdoing or acquiescence.) "

Prof.

‘David

Schlueter
(4/92);
Prof.

 Stephen

Saltzburg

| @92

' 4/92 — Considered by CR Rules Crte.

7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.

6/96 — Approved by ST Cmte.

9/96 — Approved by Jud. Conf.

4/97 — Approved by Sup. Ct.

COMPLETED

[EV 805] — Hearsay Within Hearsay

1/95 — Consxdered

5/95 — Dec1ded not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED
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[EV 901] — Requirement of Authentication or
Identification

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

Proposal Source,. Status
Date,
and Doc
— . # —
[EV 806] — Attacking and Supporting EV Rules 5/95 — Decided not to amend
Credibility of Declarant. (To eliminate a comma | Committee | 7/95 — Approved for publication by ST Cmte.
that mistakenly appears in the current rule. 5/95 | 9/95 — Published for public comment
Technical amendment.) ‘ 4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.
6/96 — Approved by St. Cmte.
9/96 — Approved by Jud. Conf.
4/97 — Approved by Sup. Ct.
' 12/97 —- Effective
COMPLETED 3
| i
[EV 806] — To admit extrinsic evidence to 11/96 7 Declined to act v
impeach the character for veracity of a hearsay COMPLETED L
declarant | . i
[EV 807] — Other Exceptions. Residual EV Rulés 5/95 —I:This new rule is a combination of Rules 803(24) j
exception. The contents of Rule 803(24) and Committee ;and 804(b)(5).
Rule 804(b)(5) have been combined to form this | 5/95 | 7/95 -—-—;\Approved for publication by ST Cmte. g
new rule. ! 9/95 — Published for public comment '
H i 4/96 — Considered and submitted to ST Cmte. for ‘
i transmittal to Jud. Conf. g
\ 6/96 — Approved by St. Cmte, }
| 9/96 — Approved by Jud. Conf. K
. 10/96 — Expansion considered and rejected )
I 4/97 — Approved by Sup. Ct. i
‘ 12/97 — Effective ‘
, COMPLETED 4
" T
[EV 807] — Notice of using the provisions Judge y 4/96 — Considered 1\
: Edward| | 11/96 — Reported. Declined to act. i
Becker | COMPLETED ?J‘f
| |

[EV 902] — Self-Authentication

. 5/95 - Decided not to amend (Comprehensive Review)

7/95 — Approved for publication by ST Cmte.
. 9/95 — Published for public cornment
COMPLETED

[EV 902 (11) and (12)] — Self-Authentication
}I of domestic records (See Rule 803(6) for
 consistent change)

10/97 — Approved for publication
1/98 — Approved for publication by the ST Cmte.
PENDING FURTHER ACTION

[EV 903] — Subscribing Witness’ Testimony
Unnecessary

| 5/95 ~— Decided not to amend (Cémpfehensive Review)

7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment

COMPLETED
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Proposal

Source,
Date,
and Doc

Status

[EV 1001] — Definitions

9/93 — Considered

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 1001] — Definiﬁoné (Cross references to |

automation changes)

| 10/97 — Considered

PENDING FURTHER ACTION

[EV 1002] — Requirement of Original.
Technical and conforming amendments.

9/93 — Considered
10/93 — Published for public comment

| 4/94 — Recommends Jud. Conf. make technical or

conforming amendments
5/95 — Decided not to amend
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED

[EV 1003] — Admissibility of Duplicates

5/95 — Decxded not to amend (Comprehensive Review)

| 7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment
COMPLETED

[EV 1004] — Admissibility of Other Evidence
of Contents

5/95 — Decided not to amend (Comprehensive Review) |

7/95 ~— Approved for publication by ST Cmte.
9/95 — Pubhshed for public comment

‘ COMPLETED

[EV 1005] — Public Records

5/95 —_ Demded not to amend (Comprehensive Review)
7/95 _ Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED ;

[EV 1006] — Summaries

5/95 —_ Dec1ded not to amend (Comprehenswe Review)
7/95 — Approved for publication by ST Cmte.

‘ 9/95 — Pubhshed for public comment

C OMPLETED

[EV 1007] — Testimony or Written Admission

of Party

5/95 Demded not to amend (Cornprehenswe Revxew)

7/95 — A‘xpproved for publication by ST Cmte.

9/95 — Published for public comment
COMPLETED |

[EV 1008] — Functions of Court and Jury

T

‘ 5/95 — Decided not to amend (Comprehensive Review)

7/95 —_ éxpproved for publication by ST Cmte.
9/95 — I"ubhshed for public comment
COMPLETED
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10/97 — Referred to FIC
1/98 — ST Cmte. Informed of reference to FIC
PENDING FURTHER ACTION

Proposal Source, Status
Date,
and Doc
#
[EV 1101] — Applicability of Rules .6/92 — Approved by ST Cmte.
9/92 — Approved by Jud. Conf.
4/93 — Approved by Sup. Ct.
12/93 — Effective
‘ 5/95 — Decided not to amend
’ 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED ‘
4/98 — Considered f
[EV 1582 —— Amendments to permit Jud. Conf. |'CR Rulé‘s 4/92 — Considered by CR Rules Cmte. :
to maky: jech mcal changes Committee | 6/92 — Considered by ST Cmite. b
(4/92) | 9/93 — Considered ;
’ | 6/94 — ST Cmte. did not approve
i 5/95 — Decided not to amend (Comprehensive Review)
* || 7/95 — Approved for publication by ST Cmte.
|| 9795 — Published for public comment
} ' COMPLETED
[EV 1103] — Title ‘ ! ‘ 5/95 — Dec1ded not to amend (Comprehensive Review) 7
‘ 7195 — Approved for publication by ST Cmte.
! 9/95 — Published for public comment !
j COMPLETED |
[Admissibility of Videotaped Expert 'EV Rullek 11/96 — Demed but will continue to monitor k’f
Testimony] , Committee | 1/97 — Cons1dered by ST Cmte. i
(11/96) | PENDII:JG FURTHER ACTION i
[Attorney-client privilege for in-house ABA 10/97 — Referred to chair \i
counsel] ‘ resolutxon 10/97 — Denied L
(8197)" | COMPLETED i
[Automation] — To investigate whether the EV M EV RuIeEs” 11/96 — Considered ,Eb
Rules should be amended to &COMOdate "Commi "E e 4/97 — Con51dered ;l
changes in automation and technology 1(11/96 4/98 — ConsLdered |
] PENDING FURTHER ACTION i
: [
[Circuit Splits] — To determine whether the 11/96 ——' Considered |
circuit splits warrant amending the EV Rules 4/97 — Considered b
B | COMPLETED 1
[Obsolete or Inaccurate Rules and Notes] — ‘EV Ru‘lea‘, 5/93 — Consxdered [“
To identify where the Rules and/or notes are Comnutt ce | 9/93 — Consxdered Cmte. did not favor updating absent rule
obsolete or inaccurate. (1 1/96) change ‘}
‘ | | 11/96 — Considered !
! | | 1/97 — Considered by the ST Cmte. ,“
‘ | | 4/97 — Considered and forwarded to ST Cmte. |
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Proposal

Source,
Date,
and Doc
#

Status

[Privileges] — To codify the federal law of
privileges

EV Rules
Committee
(11/96)

11/96 — Denied
COMPLETED

[Statutes Bearing on Admissibility of EV] —
To amend the EV Rules to incorporate by
reference all of the statutes identified, outside the

{EV Rules, which regulate the admissibility of EV
|l proffered in federal court

11/96 — Considered
4/97 — Considered and denied
COMPLETED

!l Sentencing Guidelines] — Applicability of EV

Rules

9/93 — Considered
11/96 — Decided to take no action
COMPLETED

[Forfeiture] — Applicability

4/96 — Considered
PENDING FURTHER ACTION

[Foreign Business Records]

4/96 — Considered
10/97 — Considered
PENDING FURTHER ACTION
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Agenda Item IV
_ Commnittee on Rules of Practice
and Procedure
June 1998
Information

Federal Judicial Center Report

The Federal Judicial Center welcomes the opportunity to provide the following report
of education and research projects that may be of interest to the Committee on Rules of
Practice and Procedure. ‘ :

V I. Selected Educational Programs

In calendar 1997, the Center provided 1,433 educational programs for almost 41,000
federal judge and court staff participants, released several new training publications and -
distributed more than 2,200 audio, video, and multimedia products from our media library.
With the addition of the Federal Judicial Television Network programs in 1998, the Center
will exceed the 41,000 participants reached in 1997. '

1. Judicial Education Seminars. In June, the Center will hold a seminar for forty
judges to provide an overview of intellectual property law and the challenges posed by new
technologies. The seminar, co-sponsored with the Berkeley Center for Law and
Technology, will also explore the scope of federal preemption of state protections such as
contract, misappropriation, and the right of publicity. The Center will present programs on
computer-generated evidence (June) and medical evidence (December) as part of the judicial
education series on the Federal Judicial Television Network.

2. Training for Court Staff on the Rules of Procedure. The Center has
developed two computer-based programs to assist court staff in learning and accessing the
Federal Rules of Civil Procedure and the Federal Rules of Bankruptcy Procedure. The
programs, to be distributed initially on 2 CD-ROM in June 1998, are designed to help court
staff learn the rules via use of interactive scenatios.

3. Case Management for District and Magistrate Judges. The Center continues
to support judges’ case management efforts. This year there will again be a workshop for
district and magistrate judges who have been on the bench three to six years. Civil and
criminal case studies will provide the backdrop for roundtable discussions led by
experienced judges. The Center has also produced two new videos for its orientation

. seminars for new district judges, one on civil case management and pretrial matters with

Judge Rya Zobel and a second on civil trial management with Judge Ann Williams.

The following “special focus” seminars, in addition to those discussed above, are
representative of the many programs offered for judges. In conducting its educational




programs, the Center draws on many sources for its faculty, including FJIC and AO staff,
judges and court staff, and academics.

4. Workshop on Section 1983 Litigation for District and Magistrate Judges.

This workshop, scheduled for fifty district and magistrate Jjudges in July, will allow
concentrated study of Section 1983 litigation. Separate sessions will cover Supreme Court
cases, Fourth Amendment claims, retaliation claims, absolute and qualified Immunity,
prisoner litigation, municipal and superior officer liability, and substantive due process.

5. Presentation Skills for Judges. Two programs will be. offered this summer to
twenty-five judges to enhance their skills in présenting information to groups in the court-
room and other settings. The program includes instruction about the adult learning process
and requires participants to prepare, give, and receive a critique of a brief presentation.

6 . Juror Utilization. In May, seven court teams composed of one to six judges, the
clerk of court, and other staff members will attend the Center’s latest Juror Utilization and
Management Workshop. Each team will design an action plan and will hear presentations on
juror pooling, staggered trial dates, bunching, and techniques for handling notorious cases.

7. Strategic Planning. Periodically the Center conducts strategic planning workshops
to help courts write a mission statement, set goals that align the court’s resources with its
services, and develop strategies for implementation. This summer and fall 35 bankruptcy
courts and 23 district courts will attend. Follow-up programs provide support in-district.

II. Selected Research Projects

Following are examples of the more than forty active research projects that are
currently under way in the Center:

1. Case Study of Procedures Used. to Manage Mass Tort Class Action
Seitlements. Professor J ay Tidmarsh, under contract to the Center, has completed a
study of procedures used in mass tort class action settlements in five recent cases. The
project was designed to examine policy and case management issues related to the
management of settlement class actions in mass torts. Questions asked include: How have
courts perceived their role in the management of such cases? Among goals such as
compensation, deterrence, fairness, and efficiency, what have courts tried to accomplish
and how successful have they been? Copies of this report are being sent to the committee.

2. National Vaccine Injury Compensation Program. The Center has completed a
descriptive case study of the National Vaccine Injury Compensation Program, established
by Congress to compensate petitioners for injury or death arising out of the administration
of governmentally mandated vaccines. Cases in the program are adjudicated by special
masters appointed by the U.S. Court of Federal Claims. Because causation is a central
issue in most cases, hearings frequently involve scientific expert testimony. The Center’s
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study examines the presentation of expert testimony and the case management procedures
used in the program, with the goal of identifying procedures that might be useful in
handling other kinds of mass torts. The report is being sent to all committee members.

3. Reference Manual on Scientific Evidence. A new edition of the Reference
Manual will be published by the Center in early 1999. The manual, which is funded in part
by a grant from the Carnegie Corporation of New York, presents a series of questions to
help judges identify issues likely to be disputed among experts and explores the scientific
support for proffered evidence. In updating the manual, the Center will also survey judges
to assess current practices and problems in considering expert testimony.

4. Evaluation of Court-Appointed Science Experts in the Breast Implant
Litigation. We have continue to monitor the progress of the expert panels created by
Chief Judge Sam Pointer (AL-N) and Judge Robert Jones (OR) for breast implant cases
and expect to issue the results of our evaluation when activities in these cases are
completed.

5. Judicial Conference Mass Tort Work Group. The Center is providing research
assistance as needed to the Mass Tort Work Group appointed by Chief Justice Rehnquist.

6. Local Rules Covering Requests for Admissions. As part of its on-going
examination of the discovery rules, the Discovery Subcommittee of the Advisory Committee
on Civil Rules is looking at Fed. R. Civ. P. 26(b)(2), which authorizes local rules regarding
requests for admissions. The subcommittee asked the Center to identify the districts with
local rules limiting the number of requests for admission and to summarize the rules.

7. Study of Ethical Problems in Mediation in Bankruptcy Cases. In response
to recent expansion of mediation in bankruptcy courts, the Advisory Committee on
Bankruptcy Rules asked the Center to conduct a nationwide survey to assess the need for
national rules. The study, which was reported to the committee at its March 1998 meeting
and will be published this summer, focused on ethical problems and found a very low
incidence of breaches of confidentiality, mediator conflicts of interest, and ex parte
contacts between mediators and judges.

8. Waiver of Chapter 7 Filing Fee in Bankruptcy Courts. Legislation passed
late in 1993 required the implementation of a pilot program designed to evaluate the costs
and benefits of waiving the filing fee for individual chapter 7 debtors who are unable to pay
the fee in installments. The Bankruptcy Committee asked the Center to undertake this
study; the Center’s report was forwarded by the Judicial Conference to Congress in March.

9. Discovery and Disclosure. Results of the Center's survey of discovery and
disclosure practices in district courts will be published as part of a May 1998 symposium in
The Boston College Law Review. The Center's report on local disclosure rules has been
updated as of March 1198.
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PETER G. McCABE APPELLATE RULES
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ADRIAN G. DUPLANTIER
BANKRUPTCY RULES
DATE: May 12, 1998 PAUL V. NIEMEYER
? ( 1 CIVILRULES
TO: Judge Alicemarie H, Stotler, Chair W-cil‘:faiu?_@s"s
Standing Committee on Rules of Practice and Procedure

FERN M. SMITH
EVIDENCE RULES

FROM: Judge Will Garwood, Chair
Advisory Committee on Appellate Rules

Detailed information about the recent and future activities of the Advisory Committee on
Appellate Rules can be found in the minutes of the Committee’s April 1998 meeting and in the
Committee’s docket, both of which are attached to this report. At this time, the Committee is not
seeking Standing Committee action on any proposals.

I wish to report on three matters:
1. Amendments Approved for Later Submission to the Standing Committee. As

you may recall, the Advisory Committee determined at its September 1997 meeting that, barring
an emergency, no amendments to FRAP will be forwarded to the Standing Committee until the

_ bench and bar have had several months to become accustomed to the restylized rules. However,

the Committee is continuing to consider and approve proposed amendments to FRAP. All
amendments approved by the Committee will be held until they are presented as a group to the
Standing Committee, most likely at its January 2000 meeting.

At the Advisory Committee’s April meeting, the following were approved:

a. An amendment to FRAP 4(a)(1) that would provide that the time limitations of
FRAP 4(a) (which apply in civil cases) and not those of FRAP 4(b) (which apply in
criminal cases) would apply to appeals from orders granting or denying
applications for writs of error coram nobis. ,

b. An amendment to FRAP 24(a)(2) that would eliminate a conflict between the rule
and the Prison Litigation Reform Act of 1995 regarding the obligation of prisoners
who are proceeding in forma pauperis to pay filing fees.



An amendment to FRAP 27(d)(1)(B) that would provide that, if a cover is
voluntarily used on a motion, response to a motion, or reply to a response to a
motion, it must be white.

An amendment to FRAP 28(j) that would place a 250 word limit on letters
notifying the court of supplemental authorities, but remove the rule’s prohibition
against “argument” in those letters.

An amendment to FRAP 32(a)(2) that would require a tan cover to be used on
supplemental briefs. : s

A Form 6, which would be added to the Appendix of Forms, and which would
provide a suggested form for the certificate of compliance required by FRAP
32(a)(7)(C). (FRAP 32(a)(7)(C) requires that, when a brief exceeds a specific
number of pages, the person submitting the brief must file a certificate of
compliance with the type-volume limitation of FRAP 32(a)(7)(B).) In addition,
the Committee approved an amendment to FRAP 32(a)(7)(C) that would provide
that use of Form 6 must be regarded as sufficient to meet the requlrements of
FRAP 32(a)(7)(C). i -

An amendment to FRAP 32(c)(2)(A) that would provide that, if a cover is
veluntarily used on a petition for rehearing or any other paper on which a cover is
not required by FRAP, the cover must be white.

An amendment to FRAP 44 that Would require parties to give written notice to
clerks of challenges to the constltutlonahty of state statutes raised in cases in which
the relevant state is not a party.

An amendment to FRAP 47(a)(1) that would provide (i) that a local rule may not

be enforced before it is received by the Administrative Office, and (2) that all

changes to local rules must take effect on December 1, except in cases of
“immediate need.” : ST

&

£

The full text of these amendments, as well as the accompanying Advisory Committee
Notes, can be found in the appendix to the minutes of the Committee’s April meeting,

2. Removal of Proposals Regarding Unpublished Decisions from Study Agenda.
The Committee removed several items from its study agenda, one of which may be of particular
interest to the Standing Commlttee :

As you may recall, at the January 1998 meeting of the Standing Committee, I reported
that the Advisory Committee had decided to consider whether FRAP should be amended to
address when a judgment may be entered without opinion, when a circuit court may designate one
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of its opinions as unpublished, when unpublished oplmons may be electronically disseminated
(e.g., via Westlaw or LEXIS), when unpublished opinions may be cited, and when unpublished -
opmlons have precedential effect.

In January, I wrote to the ch1ef judges of all of the circuits to invite thelr comments and
the comments of their colleagues on these issues. Ireceived responses from almost all of the chief
judges, as well as from several other circuit judges The judges were virtually unanimous — and,
on the whole, quite emphatic — that the Committee should not propose rules addressing any of.
these topics. Ialso appeared in person at a March meeting of the chief judges, and they agam
made it clear that they would oppose any rulemakmg on these issues. - ~

- 'The members of the: Comrmttee hold various views regardmg the adwsabﬂlty of draﬁmg
rules governing the practice, of disposing of appeals without opinion:or with unpublished opinions.
However, all of the members recognize that, in light of the strong sentiments of the chief judges
(who make up half the voting: membershrp of the Judicial Conferenoe) such rules have virtually no
chance of becoming law in the!foreseeable future. For ‘that reason, the Committee has decided to
drop this matter from its study agenda. - :

I should note that several members of the Committee are concerned about the refusal of
the Third, Fifth, and Eleventh Circuits to provide their unpublished opinions to LEXIS and
Westlaw. (All other circuits do s0.) I have appointed a subcommittee, ‘chaired by Judge Diana
Gribbon Motz, to consider whether and how those CII‘CUItS mlght be encouraged to change their
practice. ‘

3. Reports Specifically Requested By the Standing Committee. The Standing
Committee has requested that the Advisory Comrmttees report on three issues:

a. Inquiry from the Executive Committee of the Judicial Conference Regarding the
Shortening of the Rules Enabling Act Process. By letter dated February 25, 1998, Judge
Terrell Hodges, Chair of the Executive Comrmittee of the Judicial Conference, asked that each of
the Advisory Committees share its views regarding “whether the Rules Enabling Act time frames
could be shortened without doing violence to the rulemaking process.” The consensus of the
Advisory Committee on Appellate Rules was that the Rules Enabling Act process is too long, and
the Committee encourages the Judicial Conference to solicit and study proposals for shortening
the process. However, without having any such proposals before. 1t,‘the Comrmttee finds it
difficult to be more specific. :

b. Recommendatlon of the Technology Subcommlttee Regardmg the Recelpt of
Comments on: Proposed Rules Via the Internet. By letter dated March 11, 1998, Gene W.
Lafitte, Chair of the Standing Committee’s Subcommittee on Technology, asked that each of the
Advisory Committees share its views' regardmg the Subcommittee’s proposal that, for a trial
period of two years, members of the public would be perrmtted to comment on proposed rules by
e-mail, but the reporters | Would not be:required to summarize those comments (although the
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comments would be acknowledged by the Administrative Ofﬁce) The Advisory Committee on
Appellate Rules favors the proposal.

¢. Request of the Standing Committee Regarding Proposed Federal Rules of
Attorney Conduct. At its January 1998 meeting, the Standing Committee asked each of the
Adviscry Committees to share its views regarding the regulation of attorney conduct and, more
specificaily, regarding the “Federal Rules of Attorney Conduct” drafted by Prof. Coquillette. This
request was clarified at a separate meeting between Prof. Coquillette and the Advisory Committee
Reporters that took place immediately after the Standing Committee meeting, and it was clarified
further by a February 11, 1998 memorandum from Prof. Coquillette to the Chairs and Reporters
of the Advisory Committees. Based upon the Standing Committee, meeting, the separate meeting
of the Reporters, and Prof. Coqurllette s memorandum, the Advisory Committee on; Appellate
Rules understood that it was belng asked to respond to the following questlons Bt

Questmn N 0.1: As an. ongmal matter, would thlS Comrmttee seek: 10, amend

FRAP 46 even if action were not bemg taken to address the problem of conﬂlctmg

standards of attorney conduct in the district courts?.

FRAP already contains a uniform national standard governing attorney conduct; indeed, it
is the only set of rules that does so. FRAP 46(b)(1)(B) provides that a member of the bar of a
court of appeals may be suspended or disbarred if he or she “is guilty of conduct unbecoming a
member of the court’s bar.” The Committee beheves that FRAP 46(b)(1)(B) is working
satisfactorily and does not need to be amended.

Question No. 2: If the FRCP and FRCrP are amended to adopt one or more of the
proposed Federal Rules of Attorney Conduct, would this Committee be willing to
amend FRAP 46(b)(1)(B) to replace the “conduct unbecoming™ standard with
whatever approach is adopted for the district courts? .

If one or more rules governing attorney conduct are adopted for the district courts, the
Committee is willing to consider amending FRAP 46 to incorporate those rules, either directly or
by reference. However, until the Committee knows what approach is adopted for the district
courts, it cannot comment further »

Questlon No. 3: Ifthls Comm:ttee is inclined to amend FRAP 46(b)(1)X(B) to
replace the “conduct unbecoming” standard with whatever approach is adopted for
the district courts, are the amendment to FRAP 46 and the Advisory Committee
Note drafted by Prof. Coquillette aceeptable? ’

Prof. Coquillette drafted an amendment to FRAP 46 and an Advisory Committee Note,
and he had originally asked that his work “be reviewed for technical errors and drafting
suggestions” by the Committee. However, in Aprll, Prof. Coquillette informed Prof. Schiltz (the
Committee’s Reporter) that the need for this input had become less urgent in light of several
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recent developments, including the continuing division over Model Rule 4.2, the sentiment of .
many that Standing Committee work on the attorney conduct issue needs to be coordinated with
the ABA’s “Ethics 2000” project, and the decision of the Advisory Committee on Bankruptcy
Rules to request the Federal Judicial Center’s assistance in studying attorney conduct in the
bankruptcy courts. Pursuant to Prof. Coquillette’s suggestion, the Committee did not discuss the
amendment to FRAP 46 drafted by Prof. Coquillette.

Questmn No. 4: WhJch of the four approaches being cons1dered by the Standing
Comnnttee should be adopted for the d1str1ct courts? .

Prof Coqulllette s February 11 memo refers to four approaches that the Standmg ‘
Committee could take in addressing the attorney conduict problem The Advisory Committee’s
preference is that, with respect to the appellate courts, the Standing Committee do nothing. The
Committee takes no position on which of the four options is appropriate for the district courts;
rather, it defers to the views of the Advisory Committees that draft rules governing practice in
those courts. |

Question No. 5: Who should have primary responsibility for drafting the Federal
Rules of Attorney Conduct?

The Committee believes that, if Federal Rules of Attorney Conduct are to be drafted, they
should be drafted by a separate committee composed primarily of people who are experts in legal
ethics, but also of members of the Advisory Committees. The Committee does not believe that
the Advisory Committees should be asked to draft such rules themselves, or that the rules should
be drafted by an ad hoc committee composed entirely of Advisory Committee members. With
rare exceptions, the members of the Advisory Committees have little or no expertise about legal
ethics, and they already have a lot of work to do in the areas that are within their expertise.

Question No. 6: Should the Federal Rul s of Attorney Conduct be promulgated as
a “stand alone™ set of rules or as an appendix to the FRCP and/or the FRCrP?

The Committee takes no position on this Issue; rather, it defers to the views of the
Advisory Committee on Civil Rules and the Advrsory Committee on Criminal Rules.

Question No. 7: Does the Standing Con#ﬁﬁw have authority under the Rules
Enabling Act to promulgate rules governing attorney conduct?

The Committee does not doubt that the l}ules Enabling Act provides authority to regulate
attorney conduct when that conduct has a discernable relationship to court proceedings.
However, the Committee is concerned that the Federal Rules of Attorney Conduct drafted by
Prof. Coquillette sweep far more broadly. For example, they purport to govern conflicts of
interest and confidentiality of information, even when those issues arise in a context that has no




connection to federal litigation. The Committee believes that, under the Rules Enabling Act, there
are significant limits on how far the Standing Committee can go in regulating attorney conduct.

Question No. 8: Does the Committee wish to suggest any revisions to the ten
Federal Rules of Attorney Conduct that Prof. Coquillette has drafted?

Prof. Coquillette had originally asked the Committee to review the Federal Rules of
Attorney Conduct that he had drafted and “to point out to,the Standing Committee where
improvements can be made.” However, in his telephone conversation with Prof. Schiltz, Prof.
Coquillette said that, in light of the developments discussed in connection with Question No. 3, it
was not necessary-that the Committee provide such input at this time. Accordingly, the
Committee did not discuss this issue at its April meeting. . IR
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DRAFT

Minutes of the Spring 1998 Meeting of the
Advisory Committee on Appellate Rules
April 16, 1998
Washington, D.C.

I.  Introductions

Judge Will Garwood called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, April 16, 1998, at 8:35 a.m. at the Thurgood Marshall Federal Judiciary
Building in Washington, D.C. The following Advisory Committee members were present: Judge
Samuel A. Alito, Jr., Judge Diana Gribbon Motz, Judge Stanwood R. Duval, Jr., Hon. John
Charles Thomas, Prof. Carol 'Ann Mooney, Mr. Michael J. Meehan and Mr. Luther T. Munford.
Mr. Stephen w. Preston, Deputy Assistant Attorney General, U.S. Department of Justice, was
present representlng the Solicitor General. Judge Phyllis A. Krav1tch was present as the liaison
from the Standing Commlttee and Mr. Charles R. “Fritz” Fulbruge, III, was present as the liaison
from the appellate clerks. Also present were Mr. Peter G. McCabe and Mr. John K. Rabiej from
the Administrative Office and Mr. Joseph F. Spaniol, Jr., from the Standing Committee’s
Subcomm1ttee on Style

Judge Garwood announced that Judge Kravrtch had replaced Judge F rank H. Easterbrook
as the liaison. from the Standmg Committee and that Judge Alito had been appointed to fill the
vacancy created by Judge Alex Kozinski’s resignation, and Judge Garwood welcomed both
Judge Kravitch and Judge Alito to the Committee. Judge Garwood also welcomed Judge Duval
to the Committee, (Judge Duval was not able to attend the Committee’s September 1997
meeting). Judge Garwood ‘also welcomed Mr. Preston, who was subst1tut1ng as the Solicitor
General’s representatlve for Mr. Douglas N. Letter.,

, After all those in attendance introduced themselves, Judge Garwood pointed out that Mr.
Munford’s term would be expmng on October 1. J udge Garwood expressed appreciation for Mr.

Munford’s dedicated service to the Committee and said that he hoped Mr Munford would join
the Comrmttee at its October 1998 meetmg

II.  Approval of Minutes of September 1997 Meeting

The minutes of the September 1997 meeting were approved without change.



HI. Report on January 1998 Meeting of Standing Committee

Judge Garwood asked the Reporter to report on the Standmg Committee’s most recent
meeting.

The Reporter said that Judge Garwood had informed the Standing Committee that this
Advisory Committee would not be seeking authority to publish proposed changes to the Federal
Rules of Appellate Procedure (“FRAP”) until the bench and bar had been given a chance to
become accustomed to the restylized rules. Assuming that the restylized rules take effect on
December 1, 1998, the Advisory Committee will likely not send proposed amendments to the
Standing Committee until late 1999 or early 2000. The Standing Comm1ttee was strongly
supportive of the Advisory Comm1ttee s plan

The zteporter also said that Judge Garwood had informed the Standing Committee that
the Advisory t,omrmttee had approved a minor change to FRAP 31(b) to clarify that briefs must
be served on all parties, and not just on those who are represented by counsel. Judge Garwood
told the Standing Committee that, pursuant to the Advisory Comimittee’s moratorium, the
Advisory Comrmttee was not seekmg authorization to pubhsh the amendment to FRAP 31(b) at
this time.

Finally, the Reporter said that it was clear that the Standing Comm1ttee is growmg
increasingly frustrated with the proliferation of local rules, particularly in the' drstrrct courts. The
Standing Committee defeated by only one vote a motion to instruct the Advrsory Commrttees to
draft rules lrmltlng the number’ of local rules that any one court could promulgate It appears that
bringing local rules under control may bea maJ or priority of the Standmg Commrttee over the
next couple years

Following the report on the Standing Committee meeting, Judge Garwood announced that
the Supreme Court has approved the restylized rules, with only one change. As proposed by the
Judicial Conference, FRAP 35(b)(1)(B) cited as an example of a “question[] of exceptional
importance” meriting en banc consideration the fact that “the panel decision conflicts with the
authoritative decrsrons of every other United States Court of Appeals that has addressed the
issue.” In other words, a panel decision would present an exceptlonally important questlon only
if it created an intercircuit split. As amended by the Supreme Court, FRAP 35(b)(1‘)(B) now
provides as an example of a “question[] of exceptional importance” the fact that “the panel
decision conflicts with the authoritative decisions of other United States Courts of Appeals that
have addressed the issue.” In other words, under the amendment, a panel decision on any issue
on which an intercircuit conflict exists could be deemed to present a “question[] of exceptional
importance,” even if the panel decision did not create the conflict, and even if overtummg the
panel decision will not resolve the conflict.

The Committee next turned to the action items on its agenda.
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IV. Action Items
A.  Item No.97-5 (FRAP 24(a)(2) — PLRA)

. .There s 4 conflict between the Prison Litigation. Reform Act of 1995 (“PLRA”) and
FRAP 24(a)(2) FRAP 24(a)(2) provides that, after the district court grants a litigant’s motion to
proceed on appeal in forma pauperis, the litigant may proceed “without prepaying or giving
security for fees and costs.” The PLRA appears to be to the contrary: It provides that a prisoner
who brmgs an appeal from a civil action must “pay the full amount of a filing fee,” and that a
prisoner who i is unable to pay the full amount of the fee at the time of filing must pay part of the
fee and then pay the remalnder in installments. At its September meetmg, the Comrmttee agreed
that FRAP 24(a)(2) should be amendéd to resoIve th15 conﬂlct

The Reporter mtroduced the followmg proposed amendment and Adwsory Committee
Note (“ACN”) Lo ‘ ‘ : ‘

Rule 24. Proceeding in LForma Pauperis
(a) Leave to Proceed in f‘orﬁe Pauperis.

(1) . Motion in ‘the District Court. Except as stated in Rule 24(a)(3), a party to a
district-court action who desires to appeal in forma pauperis must file a motion in
the district court, The party must attach an affidavit that:

(A)  shows in the detail prescribed by Form 4 of the Appendix of Forms, the
r party’s inability to pay or to give security for fees and costs;

(B) claims an entitlement to redress; and
(C)  states the issues that the party intends to present on appeal. \

(2)  Action on the Motion. If the district court grants the motion, the party may
proceed on appeal without prepaying or giving security for fees and costs, except
as otherwise required by law. If the district court denies the motion, it must state
its reasons in writing.

Advisory Committee Note

Subdivision (a)(2). Section 804 of the Prison Litigation Reform Act of 1995 (“PLRA™)
amended 28 U.S.C. § 1915 to require that prisoners who bring civil actions or appeals from civil
actions must “pay the full amount of a filing fee.” 28 U.S.C. § 1915(b)(1). Prisoners who are
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unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are
generally required to pay part of the fee and then to pay the remainder of the fee in installments.
28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, after the district court grants a
litigant’s motion to proceed on appeal in forma pauperis, the litigant may proceed “without
prepaying or giving secunty for fees and costs ” Thus, the PLRA and Rule 24(a)(2) appear to be
in conﬂlct

Rule 24(a)(2) has been amended to resolve this conﬂrct Recogmzmg that future
leglslatmn regarding prisoner litigation is hkely, the Committee, has not attempted to incorporate
into Rule 24 all of the requirements of the current version of 28 U S.C. § 1915, Rather the
Committee has amended Rule 24(a)(2) to clanfy that the rule is not mea.nt to conﬂrct W1th

anything requ1red by the PLRA or any other law.

The Reporter sa1d that the Subcomm1ttee on Style had recommended that the phrase
“except as otherwise required by law” be cha.nged to “unless the law requires otherwrse

A member said that he would prefer not to make the change suggested by the
Subcommittee on Style, as it implied that the appellate rules were not “law.”

A member asked whether it was ever possible for a prisoner to avoid the obligation to pay
a filing fee altogether. Another member responded that a prisoner could do so only if the balance
in his prison trust fund account had been zero for the sixth months preceding filing, if the
prisoner had made no deposits to the account prior to filing, and if the prisoner received no
income while the appeal was pending.

Judge Kravitch said that she has seen a decline in meritless appeals brought by prisoners
in the wake of the PLRA. Mr. Fulbruge said that the Fifth Circuit has not seen a similar decline.

A member expressed concern that, as worded, FRAP 24(a)(2) seems to imply that the
presumption is that the filing fee will not be paid, whereas the presumption in the PLRA seems to
be to the contrary ‘The member wondered whether FRAP 24(a)(2) should be reworded so that it
was more consistent in tone with the PLRA. Another member disagreed, pointing out that the
PLRA applies only to appeals brought by prisoners, whereas FRAP 24(a)(2) applies to all appeals
brought in forma pauperis.

A member moved that the amendment and the ACN be approved, with the change
recommended by the Subcommittee on Style. The motion was seconded. The motion carried

(6-1).
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“B. Item No. 97-7 (FRAP 28(]) — perm1t brief explanation of supplemental
authorities)

At present, FRAP 28(j) tpermits a party to notify the court of “pertinent and significant
authorities™ that come to the party’s attention after the party’s brief has been filed, but before
decision. A party is authorized to notify the court of such authorities by letter, but parties are
warned that “[t]he letter must state without argument the reasons for the supplemental citations™
and that “[a]ny response . . . must be similarly limited.” In fact, FRAP 28(j) is widely violated,
as parties often are unable to resist the temptation to argue. A commentator has suggested
amending the rule to permit brief arguments regarding supplemental authorities. At its
September meetmg, the Comm1ttee voted 4-3 to retain this suggestron on its study agenda

The Reporter mtroduced the followmg proposed amendment a.nd ACN;,

1

Rule 28. Briefs ‘

M Cltatlon of Supplemental Authontles If pertinent and significant authorities come to a
party’ 5 attentmn after the party’s brief has been filed — or after oral argument but before
decision — a party may promptly advise the circuit clerk by letter, with a copy to all other
parties, setting forth the citations. The letter must state wrﬂmut—argtment the reasons for
the supplemental citations, refemng either to the page of the brief or to a _point argued
orally.” The body of the letter must not exceed 250 Words Any response must be made
promptly and must be SImllarly limited.

Advisory Comlnittee Note

Subdivision (j). In the past, Rule 28(j) has required parties to describe supplemental
authorities “without argument.” Enforcement of this restriction has been lax, in part because of
the difficulty of distinguishing “state[ment] . . . {of] the reasons for the supplemental citations,”
which is required, from “argument” about the supplemental citations, which is forbidden.

As amended, Rule 28(j) continues to require parties to state the reasons for supplemental
citations, with reference to the part of a brief or oral argument to which the supplemental
citations pertain. But Rule 28(j) no longer forbids “argument. ' Rather, Rule 28(j) permits
parties to decide for themselves what they wish to say about supplemental authorities. The only
restriction upon parties is that the body of a Rule 28(j) letter — that is, the part of the letter that
begins with the first word after the salutation and ends with the last word before the
complimentary close — cannot exceed 250 words All Words found in footnotes will count

toward the 250 word 11m1t

i

The Reporter said that the Subcommittee on Style had not recommended any changes to
the proposed amendment or ACN.

-5-



Judge Kravitch expressed concern over the use of the word “promptly” and wondered
whether more specific direction should be provided. A member responded that “promptly” is in
the current version of FRAP 28(j), and that a proposal to make FRAP 28(j) more specific had
been considered and rejected at the September meeting. Another member said that he doubted
that more spemﬁc d1rect10n as to timing would be Workable

A member sa1d that, if the purpose of the amendment is to encourage argument, the
amendment would be ineffective, as by ‘the time a party describes a supplemental citation and the
reasons for the supplemental citation, little of the 250 word limit will remain for argument.
Several members responded that, from the Committee’s perspective, the purpose of the
amendment is notto encourage argument, but to make FRAP 28(j) more enforceable. It is far
easier for clerks to police a rule that imposes an absolute word limit than it is for clerks to police
a rule that requires them to distinguish “reasons’” from “argument.” The Committee is willing to
tolerate some argument as the price that must be paid to get better enforcement.

Wl -

A member said that, as a practitioner, he favored the amendment. Under the current
version of FRAP 28(j), practitioners have to guess at what will be considered “argument” — — and,
if they guess wrong, their FRAP 28(j) submissions can be rejected. Under the proposed
amendment, practitioners could be confident that they are complying with the rule

Another member spoke in support of the amendment. He said that the rule would “level
the playing ﬁeld” between ethical and unethical attorneys; under the current rule, unethical
attorneys too frequently exploit the inability or unwillingness of courts to enforce FRAP 28(j).
But the member questioned whether 250 words would be sufficient, particularly in cases
involving multiple supplemental authorities or supplemental authorities that were relevant to
multiple issues. -

A member was concerned that, as written, the ACN may encourage unduly argumentative
submissions. He suggested striking the words, “But Rule 28(j) no longer forbids ‘argument,’
from the draft ACN.

Mr. Fulbruge warned that, if the amendment is enacted, clerks will get motions from
parties asking for permission to exceed the 250 word limit. But he agreed that, under the
amendment, FRAP 28(j) would be better enforced. Clerks are not confident in their ability to
distinguish statements of reasons from argument, but clerks are confident in their ability to
distinguish letters that exceed 250 words from those that do not. He suspects that, if the
amendment becomes law, most clerks will “eyeball” FRAP 28(j) submissions and take the time
to count the, words only when the submissions substantially exceed one page.

Mr. Spaniol suggested hrmtmg FRAP 28(]) submlsswns to “one page.” Members of the
Committee objected that such a limitation would lead to manipulation of margins, spacing, font

size, and the like.
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A member questioned the need to amend FRAP 28(j). She acknowledged that the rule’s
ban on argument is widely violated, but she saw this as a minor problem. Judges who don’t want
to read argumentative FRAP 28(j) submissions don’t have to. She found FRAP 28(j)
submissions helpful, and she wanted to see them even if they exceeded 250 words. She fears
that, under the amended rule, the clerks will return submissions exceeding 250 words, and judges
will never learn of pertinent new authorities. She said, however, that she has sympathy for the
view that the amendment would “level the playing field” between lawyers who try in good faith
to comply with the rules and those who do not. - Other members of the Committee agreed with
this last point.

A member moved that the amendment and the ACN be approved. The motion was
seconded. The motion carried (unanimously).

C. Item No. 97-9 (FRAP 32 — cover colors for rehearing petitions, etc.)

FRAP currently specifies colors for the covers of the briefs of appellants (blue), appellees
(red), intervenors (green), and amici curiae (green), as well as for the covers of reply briefs (gray)
and separately bound appendices (white). FRAP also provides that a cover is not required on any
other paper — and it is clear, in light of FRAP 32(d), that no circuit can require that covers be
used when FRAP has provided to the contrary.

The problem is that several circuits have promulgated local rules providing that if covers
are “voluntarily” used, the covers must be particular colors. Four circuits specify cover colors for
petitions for panel rehearing or rehearing en banc, three circuits specify cover colors for answers
to petitions for panel rehearing or responses to petitions for rehearing en banc, two circuits
specify cover colors for supplemental briefs, and one circuit specifies cover colors for motions.

These conflicting local rules create a hardship for counsel who practice in more than one
circuit. A commentator has asked that FRAP be amended to specify cover colors for petitions for
panel rehearing, petitions for hearing or rehearing en banc, answers to petitions for panel
rehearing, responses to petitions:for hearing or rehearing en banc, and supplemental briefs.

The Reporter introduced the following proposed amendments and ACNs:




Rule 27. Motions
(d) Form of Papers; Page Limits; and Number of Copies
1) Format.

(B) A cover is not required but there must be a caption that includes the case
number, the name of the court, the title of the case, and a brief descriptive
title indicating the purpose of the motion and identifying the party or
parties for whom it is filed. Ifa cover is used. it must be white.

Advisory Committee Note

Subdivision (d)(1)(B). A cover is not required on motions, responses to motions, or
replies to responses to motions. However, Rule 27(d)(1)(B) has been amended to provide that if
a cover is nevertheless used on such a paper, the cover must be white. The amendment is
intended to promote uniformity in federal appellate practice.

Rule 32. Form of Briefs, Appendices, and Other Papers

(a) Form of a Brief.

(2)  Cover. Except for filings by unrepresented parties, the cover of the appellant’s
brief must be blue; the appellee’s, red; an intervenor’s or amicus curiae’s, green;
and any reply brief, gray; and any supplemental brief, brown. The front cover of a
brief must contain . . . .

Advisory Committee Note

Subdivision (a)(2). On occasion, a court may permit or order the parties to file
supplemental briefs addressing an issue that was not addressed — or adequately addressed — in
the principal briefs. Rule 32(a)(2) has been amended to require that brown covers be used on
such supplemental briefs. The amendment is intended to promote uniformity in federal appellate
practice. At present, the local rules of the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g)
(requiring yellow covers on supplemental briefs); 11th Cir. R. 32, 1.0.P. 1 (requiring white
covers on supplemental briefs).
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Rule 32. Form of Briefs, Appendices, and Other Papers
(c) Form of Other Papers. . |
(1) Motion. The foﬁn of a motion is governed by Rule 27(d).
2) Other Papers. Any other paper, iﬂcludiqg a petition for panel rehearing and a
| petition for heaﬁng or rehearing en i)anc, and any response to such a petition, must
be reproduced in the manner prescribed by Rule 32(a), with the following
excepﬁoné: | | |
A - The cover of a petition for panel rehearing, a petition for hearing or
- rehearing en banc. an a;lswer toa petition for panel rehearing. and a
F .response to a petition for hearing or rehearing en banc must be yellow. A
a cover on any other paper is not necessairykif the éaption \and signature
page of the paper together contain the information required by ﬁMe

32(a)(2):._If a cover is used. it must be white.

(B) Rule 32(a)(7) does not apply.
; Adﬁsory Committee Note

Subdivision (¢)(2)(A). Rule 32(c)(2)(A) has been amended to require that yellow covers
be used on petitions for panel rehearing, petitions for heanng or rehearing en banc, answers to
petitions for panel rehearing (when such answers are permitted under Rule 40(2)(3)), and
responses to petitions for hearing or rehearing en banc (when such responses are permitted under
Rule 35(¢)). The amendment is intended to promote uniformity in federal appellate practice. At
present, the local rules of the circuit courts conflict. See, e.g., Fed. Cir. R. 35(c) (requiring
yellow covers on petitions for hearing or rehearing en banc and brown covers on responses to
such petitions); Fed. Cir. R. 40(a) (requlrmg yellow covers on petitions for panel rehearing and
brown covers on answers to such petitions); 7th Cir. R. 28 (requiring blue covers on petitions for

rehearing filed by appellants or answers to such petitions, and requiring red covers on petitions




for rehearing filed by appellees or answers to such petitions); 9th Cir. R. 40-1 (requiring blue
covers on petitions for panel rehearing filed by appellants and red covers on answers to such
petitions, and requiring red covers on petitions for panel rehearing filed by appellees and blue
covers on answers to such petltlons) 11th Cir. R. 35-6 (requlnng white covers on petitions for
hearing or rehearing en banc). . A

As Rule 32(c)(2)(A) makes clear, a cover is not required on any other paper. However,
Rule 32(c)(2)(A) has been amended to provide that if a cover is nevertheless used, the cover must
be white. The amendment is intended to promote uniformity in federal appellate practice.

The Reporter explained that, under the draft amendments, yellow covers would be
required on petitions for panel rehearing, petitions for hearing or rehearing en banc, answers to |
petitions for panel rehearing, and responses to petitions for hearing or rehearing en banc. Brown
covers would be required on supplemental briefs. And FRAP would provide that, although
covers on other papers are not necessary, if such covers are nevertheless used, the covers must be
white. In this way, local rulemakmg on the subject of cover colors would be completely
preempted.

The Reporter said that the Subcommittee on Style had recommended the following
changes in the draft amendments:

— In the unamended portion of FRAP 27(d)(1)(B)‘, insert a comma after “A cover is
not required” and before “but there must be.”

— Begin the last sentence of the proposed FRAP 32(c)(2)(A) with “But” (“But if a
cover is used . . . .”) rather than with “If.”

A member asked why white was chosen as the “default” cover color, given that the cover
of appendices are white. He also asked why the same color — yellow — would be used on
petitions for panel rehearing, petitions for hearing or rehearing en banc, answers to petitions for
panel rehearing, and responses to petitions for hearing or rehearing en banc. He expressed
concern that this would make it impossible for courts to distinguish among different types of
papers without readmg the caption carefully.

The Reporter responded that, under the current rules, all of these papers are supposed to
have no covers, so courts are already required to read the captions to distinguish among them.
As to the choice of white for the “default” color, the Reporter said that, first, the number of
convenient colors is limited, and, second, that using a whlte cover most approximates using no
cover, wh1ch is the preference of the rules.

A member asked whether “tan” would be more appropriate than “brown” as the cover
color for supplemental briefs, as it suggests a lighter shade of brown — one that would permit
type to be read more easily. The Reporter said that local rules refer to “brown” rather than “tan,”
but that he nevertheless thought the suggestion was a good one.

-10-

-
I

1

)

F
It
|

r1

1

o B

[
i

A

!

L

iy

i

o

R




Tt

3

e

1 1

I

i

1 1 i

S T

1

f

f

B

s i

Mr. Preston said that the Solicitor General supports the amendment. The conflicting local
rules create inconvenience for government attorneys and others with national appellate practices.

A member opposed the amendment. He said that, while he sympathizes with the desire
for uniformity, he is afraid that the amendment would make life more difficult for solo
practitioners and others who have limited appellate practices confined to one circuit.

A member asked whether it might be better to propose a rule that would simply prohibit
circuit courts from enacting local rules on the subject of cover colors. Another member
suggested proposing a rule that would say, in effect, that white covers on any other paper must be
accepted. A discussion ensued about the extent to which FRAP should specify addltlonal cover
colors instead of just “preempting” local rulemaking. ,

The Reporter suggested the following: Amend FRAP 27(d)(1)(B) as proposed, leave
FRAP 32(a)(2) unamended; and approve only the second of the two proposed amendments to
FRAP 32(c)(2)(A) (that is, only the amendment that would add the sentence, “If a cover is used,
it must be white.”) Amending the rules in this manner would wipe out local rulemaking on the
subject of cover colors by speclfylng, in effect, that any covers that are “voluntarily” used must
be white. At the same time, it would not further complicate the rules by adding new cover colors
for supplemental briefs, rehearing petltrons and 'S0 on., Several members expressed support for
this approach.. . . - A :

A member objected. She said that she did not want the covers of supplemental briefs to
be white. She would prefer that FRAP stay silent on the question of the color of the covers of

supplemental briefs. The Reporter responded that this would leave conflicting local rules on that
topic in place and harm the goal of uniformity. .

A member asked whether FRAP 32 should be amended to specify the colors that should
be used on briefs in cross-appeals. Several members responded that they did not perceive this to
be a problem.

‘ The Committee returned to the qﬁestion of supplemental briefs. The Reporter suggested
that, if the Committee objected to the use of white covers on supplemental briefs, FRAP 32(a)(2)
should be amended as originally proposed

A member moved the followmg

1. That FRAP 27(d)(1)(B) be amended as proposed.

2. That FRAP 32(a)(2) be amended as proposed. And

3. That FRAP 32(c)(2)(A) be amended as follows:

-11-




(c) Form of Other Papers.

) Other Papers. Any other paper, including a petition for panel rehearing
and a petition for hearing or rehearing en banc, and any response to such a
petition, must be reproduced in the manner prescnbed by Rule 32(a), with
the following exceptions: : 3

(A) A acover is not necessary if the caption and signature page of the
paper together contain the information required by Rule 32(a)(2);.
If a cover is used, it must be white.

The motion was seconded. The motion carried (unanimously).

A member moved that, in the amendment to FRAP 32(a)(2) that had just been approved,
the word “tan” be substituted for “brown.” The motlon was seconded. The motion carried
(unanimously). ‘

Judge Garwood noted that the ACN to FRAP 32(c)(2)(A) would have to be revised to
reflect the changes that had been made in the proposed amendment. He asked the Reporter to
attach a revised ACN as an appendix to the minutes of the meeting, and suggested that the
Committee agree that the revised ACN would be treated as having been approved unless a
member raised an objection to it at the October meeting. The Committee agreed to Judge
Garwood’s suggestion.

Reporter’s Note: A revised ACN to FRAP 32(c)(2)(4) can be found in the
Appendix.

D. Item No. 97-12 (FRAP 44 — notify state AG of constitutional challenges to
state statutes)

FRAP 44 requires a party who “questions the constitutionality of an Act of Congress” in a

proceeding in which the United States is not a party to provide written notice of that challenge to
the clerk. FRAP 44 is designed to implement 28 U.S.C. § 2403(a), which states that:

In any action, suit or proceeding in a court of the United States to which
the United States or any agency, officer or employee thereof is not a party, ‘
wherein the constitutionality of any Act of Congress affecting the public interest is
drawn in question, the court shall certify such fact to the Attorney General, and
shall permit the United States to intervene . . . for argument on the question of
constitutionality. :
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Interestingly, the subéetinent section of the statute —— § 2403(b) — contains virtually
identical language imposing upon the courts the duty to notify the attorney general of a state of a
constitutional challenge to any statute of that state. Yet FRAP 44 does not require a party who

. questions the constitutionality of a state statute in a proceeding in which that state is not a party
‘to provide written notice of that challenge t to the clerk. Members of the Committee have

expressed interest in remedylng this ¢ omlssmn

The Reporter, mtroduced the followmg proposed amendment and ACN

1(b) Constltutlonal Challenge to State Statl'

Rule 44. Case Involving a Constitutional Question When the United States or the
Relevant State is Not a Party .

(@) . Constitutional Challenge to Federal Statute. Ifa party quest1ons the constitutionality
of an Act of Congress in a proceedlng in which the United States or its agency, officer, or

employee is not a party in an official capacity, the questioning party must give written
notice to the circuit clerk immediately upon the filing of the record or as soon as the
question is raised in the court of appeals The clerk must then certify that fact to the
Attomey General., : : S

statute of a State iha p_roceedmg in Wh1

Advisory Committee Note'

Rule 44 requires that a party who “qnestlons the constitutionality of an Act of Congress”
in a proceeding in which the United States is not a party must provide written notice of that
challenge to the clerk Rule 44 is designed to implement 28 U.S.C. § 2403(a) which states that:

In any action, suit or proceeding in a court of the United States to which
the United States or any agency, officer or employee thereof is not a party,
wherein the constitutionality of any Act of Congress affecting the public interest is

- drawn in question, the court shall certify such fact to the Attorney General, and
shall permit the United States to intervene . . . for argument on the question of
constitutionality.

* The subsequent section of the statute — § 2403(b) — contains virtually identical
language imposing upon the courts the duty to notify the attorney general of a state of a
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constitutional challenge to any statute of that state. Curiously, though, § 2403(b), unlike
§ 2403(a), was not implemented in Rule 44.

Rule 44 has been amended to correct this omission. The text of former Rule 44 regarding
constitutional challenges to federal statutes now appears as Rule 44(a), while new language
regardmg const1tut10nal challenges to state statutes now appears as Rule 44(b)

The Reporter said that the Subcommittee on Style had not recommended any changes to
the proposed, amendment and ACN.

A member objected to the use of the word “statute.” He said that, in some states, AGs are
required to defend the constitutionality of ordinances as well as statutes, and the notification
obligation should extend to those enactments as well. Another member responded that § 2403(b)
itself uses the word “statute” and that FRAP 44 should as much as p0551b1e track the language

of § 2403(b).

A member asked why FRAP 44 was being split into two sections'that use almost identical
language. He asked whether there was a way of implementing § 2403(b) without splitting FRAP
44 into two. The Reporter responded that he did not think FRAP 44 could be drafted as the
member suggested. - Also, he said, splitting FRAP 44 mto ‘section a” (addressing federal
statutes) and “sectlon b”. (addressmg state statutes) tracks the orgamzatlon of § 2403, which is
also spht mto ‘section a’ (addressmg federal statutes) and “section by (addressmg state statutes).

Judge Garwood remmded the Committee that thls amendment grew out ‘of arelated
suggestion by Judge Cornelia Kennedy to amend FRAP 44 to extend the notrﬁeatmn requirement
to constitutional challenges to federal regulations. He said that he agreed with the tentative
decision made by the Committee at, its September meeting not to pursue Judge Kennedy’s
suggestion, but that the matter was still open. By consensus, the Committee agreed that Judge
Kennedy’s suggestion should be drqpped from the study agenda.

A member moved that the amendment and the ACN be approved, with one change: In
the ACN, the word “But” should be substituted in place of “Curiously, though.” The motion was
seconded. The motion carried (unanimously).

The Committee took a 15 minute break.

E. Item No. 97-30 (FRAP 32(a)(7)(C) — certificate of comphance with type-
volume limitation)

FRAP 32(a)(7) provides that a party’s principal brief may not exceed 30 pages, unless it
contains no more than 14,000 words or, if it uses a monospaced typeface, it contains no more
than 1,300 lines of text. FRAP 32(a)(7) also provides that a party’s reply brief may not exceed
15 pages, unless it contains no more than 7,000 words or, if it uses a monospaced typeface, it
contains no more than 650 lines of text. Ifa party s principal brief does not exceed 30 pages (or
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a party’s reply brief does not exceed 15 pages), then the party need not certify compliance with
the page limitations of FRAP 32(a)(7)(A). However, if a party’s brief exceeds 30 pages (15 if the
brief is a reply brief), then the party must certify that the brief complies with the word or line
limitations of FRAP 32(a)(7)(B). FRAP 32(a)(7)(C) specifically states:

(C)  Certificate of compliance. A brief submitted under Rule 32(a)(7)(B) must
include a certificate by the attorney, or an unrepresented party, that the brief
complies with the type-volume limitation. The person preparing the certificate
may rely on the word or line count of the word-processing system used to prepare
the brief. The certificate must state either: ‘

@ the number of words in the brief; or
(iiy  thenumber of lines of monospaced type in the brief.
No example of the certificate required by FRAP 32(a)(7)(C) is provided in the Appendix
of Forms to FRAP. Mr. Munford has suggested that a Form 6 be added to the Appendixto
provide an illustrative form that parties could use (but would not be required to use) to meet their

‘obligations‘ under FRAP 32(a)(7)(C).

- The Reporter introduced the following two alt¢fnative drafts of Form 6:

ALTERNATIVE A
Form 6. Certificate of Compliance With Rule 32(a)(7)(B)
Certificate of Compliance With Type Volume Limitations

This brief complies with the type volume 11m1tat10ns of Fed. R. App P. 32(@)(7)(B)
because this brief contains [state the number of] words, excluding the parts of the brief exempted
by Fed. R. App. P. 32(a)(7)(B)(iii).

or

This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
because this brief uses a monospaced typeface and contains [state the number of] lines of text,
excluding the parts of the brief exempted by Fed. R. App. P. 32(2)(7)(B)(iii).

()

Attorney for

Dated:

-15-




ALTERNATIVE B
Form 6. Certificate of Compliance With Rule 32(a)(7)(B)
Certificate of Compiiance With Type leume Limitations

1. This brief complies with the type volume limitations of Fed. R: App. P. 32(a)(7)(B)
because this brief contains [state the number of] words, excluding the parts of the brief exempted
by Fed. R. App. P. 32(a)(7)(B)(iii).

or

1. This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
because this brief uses a monospaced typeface and contains [state the number of] lines of text,
excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the
type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a
proportionally spaced typeface using [state name and version of word processing program] in
[state font size and name of type style].

or

2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the
type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a
monospaced typeface using [state name and version of word processing program] with [state
number of characters per inch and name of type style].

O,

Attorney for

Dated:

The Reporter explained that “Alternative A” meets the bare bones requirements of FRAP
32(a)(7)(C): It requires the party to certify either that the brief meets the word limitation of FRAP
32(a)(7)(B) or that the brief uses a monospaced typeface and meets the line limitation of FRAP
32(a)(7)(B). In either case, the party would have to state the exact number of words or lines in
the brief.
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«Alternative B” contains the information found in “Alternative A,” but goes on to provide

" information about whether the brief has been prepared in a proportionally spaced typeface or a

monospaced typeface. If the former, the certificate identifies the word processing program used
to produce the brief, the font size, and the type style name; if the latter, the certificate identifies
the word processing program used to produce the brief, the type style name, and the number of
characters per inch. This information is not required by FRAP 32(a)(7)(C), but it would assist
the clerks in enforcing other provisions of FRAP 32 (particularly FRAP 32(a)(5) and (6)).

- The Reporter also introduced two other alternative drafts, “Alternative C” and
“Alternative D.” “Alternative C” is identical to “Alternative A,” except that, 1nstead of asking a
party to state the exact number of words or lines in the brief, it merely requrres the party to certify
that the brief does not exceed 14,000 words or 1,300 lines (7,000 words or 650 lines in the. case
of a reply brief). This would spare an attorney whose brief is in obvious compliance with the
type volume limitations from having to re-count the words or lines of the brief if she makes last
minute revisions. “Alternatrve D” is identical to “Alternative B, except that, 11ke f‘Altematlve
C,”it does not reqmre a party to.specify the precise number of Words or lines in the brief, but
only to certify that the number does not exceed 14 000 or 1 ,300, respectlvely (7 000 or 650
respectively, in the case of a reply bnef) n : . ‘

The Reporter stated that “Alternative C” and “Alternatlve D” had been prepared at the
suggestion of J udge Garwood, but that Judge Garwood had subsequently, concluded that those
two alternatives were inconsistent with the language of FRAP 32(a)(7)(C) (which requires that
“[t]he certificate; must stafe either: (i) the number of words in the brief; or (ii) the number of lines
of monospaced. type in the brief”). Judge Garwood confirmed that he had thought better of his
suggestion and recommended that the Committee consider only “A” and “B

A member said that he was disinclined to-adopted “B.” He said that there is no authority
in FRAP 32 for requiring counsel to provide all of the information requested by “B.” He
recognized the use of Form 6 would not be mandatory, but he was still uncomfortable with the
form requesting more than the information required by FRAP 32(a)(7)(C). Another member said
that he shared the ¢oncern that “B” was not faithful to F RAP 32(a)(7)(C). .

Mr. Fulbruge said that the clerks favored “B.” ‘He said that the additional information
requested by “B” would be immensely helpful to clerks, parﬂcularly g1ven the likelihood that
more and more briefs will be filed on disk.

A member asked whether, if “A” were approved as an illustrative form, the circuits could
adopt local rules requiring counsel to submit certificates patterned after “B’ and reject briefs that
follow “A,” even though “A” appears in the appendix to FRAP. In response, another member
pointed out that FRCP 84 states: “The forms contained in the Appendix of Forms are sufficient
under the rules.” He noted that no such statement appears in FRAP. He suggested that FRAP
32(a)(7)(C) be amended to provide that the use of Form 6 is “sufficient under the rules.” After
further discussion, the Committee reached a consensus that, if “A” is adopted as Form 6, FRAP
32(a)(7)(C) should expressly provide that use of “A” is sufficient. «
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Judge Garwood asked whether the Committee wished to go further and require the use of

Form 6 (regardless of whether “A” or “B” were adopted). Mr. Fulbruge stated that he would
require that Form 6 be used. He stressed the importance of a uniform national rule and said that
the Fifth Circuit (which has adopted a local rule that closely tracks restylized FRAP 32) is
already recervmg a vanety of certlﬁcates of compliance.

A member said that, if “A” ‘were adopted he might favor requiring its use. But, he said,
if “B” were adopted 'he would not make its use mandatory.

The Commutee then dlscussed whether it preferred “A” or “B.” Support was expressed
for both versions. Those arguing in favor of “A” stressed its simplicity and ease of use. Those
arguing in favor of “B” stressed how helpful it would be to clerks to have the additional
information requested by “B »o :

One member pomted out that, if “A” were adopted, it would, as a practical matter, make
it difficult for those circuits who wanted the additional information requested by “B” to get it,
whereas if “B” were adopted -those c1rcu1ts who did not want the additional information could
ignore it or even prov1de in their local rules that it need not be supplied: Another member
disagreed; he did not think that adopting “A” would make it difficult for courts to request the
additional mformat1on descnbed in “B.”

A member asked for clanﬁcatlon on why the additional information requested by “B”
would be useful. A member responded that the information would assist the clerks in enforcing
the other requn'ements of FRAP 32— 'such as those regarding typeface in FRAP 32(a)(5) and
those regardmg type styles in' FRAP 32(a)(6). Mr. Fulbruge added that the assistance is much
needed, and again sa1d that the clerks would strongly prefer “B.” ‘

A member moved that the Committee approve “B” to be added as Form 6 to the
Appendix of Forms The motlon was seconded

Several members asked questlons regardmg the interpretation of “B.” The Reporter
agreed to try to reformat the form so that it was easier to understand.

A member suggested three “friendly amendments,” which were accepted:

1. That the word “and” be inserted between, on the one hand, the alternative versions

of paragraph (1), and, on the other hand, the alternative versions of paragraph (2).

2. That the caption be amended by stnkmg “Rule 32(a)(7)(B)” and substituting in its
place “Rule 32(a) ”» ‘

3. That FRAP 32 be amended to make reference to Form 6 and to provide that it
must be considered sufficient under FRAP 32(a)(7)(C).

The motion, as modified by the friendly amendments, carried (6-2).
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‘ Reporter’s Note: An amendment to FRAP 32(a)( 7)(C) (and accompanying ACN),
as well as a reformatted version of Form 6, can be found in the Appendix.

After the motion was approved a member asked whether Form 6 can be added to the
Appendix of Forms without going through the Rules Enabling Act process, since use of the form
would not be mandatory. Messrs. McCabe and Rabiej both said that it had long been the practice
to use the Rules Enabling Act process for illustrative forms. Mr. Rabiej said that, while the
Administrative Office (“A.0.”) was looking into whether using the Rules Enabling Act process
was legally required in such cases, hé thought that, if FRAP 32 was going to be amended to
prov1de that Form 6 was sufficient to meet the requlrements of FRAP 32(a)(7)(C) both the
amendment and the proposed form should go through the process.

F. Item Nos. 97-31 & 98-01 (FRAP 47(a) — uniform effective date for local rules
and requirement of filing with A.O.)

Item Nos. 97-31 anid 98-01 arise from concern over the impact of the proliferation of
local rules on attorneys who practice in more than one circuit. Item No. 97-31 is a proposal made
by the Local Rules Project, the American Academy of Appellate Lawyers, and the Standing
Committee that a uniform effective date be established for changes to local rules. Witha
uniform effectwe date attomeys would have to check only once each year for changes in the

-local rules in the c1rcu1ts in Wthh they practice. Item No. 98-01 is a proposal discussed at the

Standing Comrmttee s] anuary meetmg that no change in local rules be effective until the AO.is
notified of that, change The: Standmg Commrctee is concerned that courts have widely ignored
the requirements of FRAP 47(a)(1), FRCP 83(a)(1) and FRCrP 57(c) that local rules be
furnished to the A.O. \

The Reporter introduced the following proposed amendment and ACN:

Rule 47. Local Rules by Courts of Appeals

(a) Local Rules.

(1) Promulgation of Local Rules.

- (A)  Each court of appeals acting by a majority of its judges in regular active .
service may, after giving appropriate public notice and opportunity for
comment, make and amend rules governing its practice. A generally
applicable direction to parties or lawyers regarding practice before a court
must be in a local rule rather than an internal operating procedure or
standing order. A local rule must be consistent with — but not duplicative
of — Acts of Congress and rules adopted under 28 U.S.C. § 2072 and
must conform to any uniform numbering system prescribed by the Judicial

Conference of the United jStates.
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(B)  Each circuit clerk must send the Administrative Office of the United States
Courts a copy of each local rule and internal operating procedure when it
is promulgated or amended. A local rule or internal operating procedure

must not be enforced before it is recelved by the Administrative Ofﬁce of
the Un1ted States Courts ‘ : .

(©)  Anamendment to the local rules or internal operatmg procedures of a
‘ ourt of appeals must take effect on. the Decernber I followmg 1t
1

determmes that there IS an 1mmed1ate need for the amendment

L

Advisory Committee Note

Subdivision (a)(1). Rule 47(2)(1) has been divided into subparts. Former Rule 47(a)(1),
with the exception of the final sentence, now appears as Rule 47(a)(1)(A). The final sentence of
former Rule 47(a)(1) has become the first sentence.of Rule 47(a)(1)(B).

Two substantive changes have been made to Rule 47(a)(1). First, the second sentence of
Rule 47(a)(1)(B) has been added to bar the enforcement of any local rule or internal operating
procedure — or any change to any local rule or internal operatmg procedure — prior to the time
that it is received by the Adrmmstratwe Office of the Umted States Courts. Second, Rule
47(2)(1)(C) has been added to prov1de a uniform effectwe date for changes to local rules and
internal operating procedures. Such changes will take effect on December 1 of each* year absent

exigent circumstances.

The changes to Rule 47(a)(1) are prompted by the continuing concern of the bench and
bar over the proliferation of local rules. See Gregory C. Sisk, The Balkanization of Appellate
Justice: The Proliferation of Local Rules in the Federal Circuits, 68 U. CoLo. L. REV. 1 (1997).
That proliferation creates a hardship for attorneys who practice in more than one court of appeals.
Not only do those attorneys have to become familiar with several sets of local rules, they also
must be continually on guard for changes to the local rules. In addition, although Rule 47(a)(1)
requires that local rules be sent to the Administrative Office, compliance with that directive has
been inconsistent. By barring enforcement of any rule that has not been received by the
Administrative Office, the Committee hopes to increase compliance with Rule 47(a)(1) and to

ensure that current local rules of all of the courts of appeals are available from a single source.

The Reporter said that he chose December 1 as the uniform effective date for several
reasons. First, it is, of course, the effective date of changes to FRAP, as well as to other federal
rules. Specifying a December 1 effective date for local rules makes it possible for attorneys to
acquaint themselves with changes to local rules at the same time that they are acquainting
themselves with changes to national rules. Second, a uniform effective date of December 1
means that when a change in FRAP requires (or at least inspires) a change in local rules, there
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will not be a “gap” between the changes to the national rules and the conforming changes to the
local rules. Finally, December 1 fits nicely with the deadlines of the two major legal publishers.

The Reporter said that, in drafting the amendment, he had difficulty deciding what must
occur before a local rule can be enforced. One possibility was to bar enforcement of changes in
local rules until they are sent to the A.O. Another possibility was to bar enforcement until the .
changes were received by the A.O. There were other possibilities as well, such as barring
enforcement of changes until they are posted on the Internet by the A.O. Every option has its
drawbacks.

The Reporter drafted the amendment to bar enforcemerit of changes in local rules until
they are received by the A.O. mainly because it would avoid disputes. A phone call to the A.O.
can instantly verify whether it has received a rule change; by contrast, unless a rule change is sent
by certified mail, it can be difficult to prove exactly when it was put in the mail. Also, the:
Reporter considered the possibility that rule changes might get lost in transit. Each court knows
when it has mailed rule changes to the A.O., and each court has a vested interest in enforcing its
local rules, so it makes;sense to put the burden on courts to verify that rule changes actually reach
the A.O. S ‘ \

Mr. Rabiej said that he is concerned about making receipt by the A.O. the determinative
event. He fears that his office will be inundated by telephone calls from lawyers who want to
verify that no changes in local rules have been received. He would prefer that the rule instead
refer to Internet posting or some similar event that can be verified without calling his office.

A member said that he objected to “received” for a different reason; he thought that it was
ambiguous. He said that barring enforcement of changes in local rules until they were “on file”
with the A.O. would be clearer. \ :

A member said that, while he understood Mr. Rabiej’s concern, he did not think the A.O.
would receive the volume of telephone calls that Mr. Rabiej feared. In almost all cases, courts
will promulgate local rule changes months before they are to take effect. Particularly with a
uniform effective date, there will be little reason for attorneys to be checking with the A.O.

A member objected to the phrase “immediate need,” which, he said, failed sufficiently to
convey that only the most extreme circumstances would justify making a change in a local rule
effective on a day other than the uniform effective date. He suggested referring instead to
“exigent circumstances.” Judge Garwood responded that the “immediate need” language is taken
directly from 28 U.S.C. § 2071(e).

The Committee discussed whether the rule should address internal operating procedures
(“IOPs”) as well as local rules. One member asked what the difference was between a local rule
and an JOP. Mr. Fulbruge responded that, in theory, an IOP merely describes how a court
organizes itself internally — e.g., how cases get placed on the argument calendar and how papers
regarding rehearing petitions are circulated. Changes in IOPs are made without public notice and
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comment. Local rules, by contrast, establish general rules of practice; they are enforceable
against attorneys and parties. Changes in local rules are made only after public notice and
comment. ‘

A member asked why the amendment drafted by the Reporter addressed IOPs, if what
Mr. Fulbruge said is true. The Reporter responded that, in many circuits, IOPs are used as local
rules. It is common for.circuits to include in their IOPs filing deadlines, page limitations, cover
colors,-and the like, and to enforce those requirements against attorneys and parties. "

A member said that IOPs are not supposed to be used in this manner. He pointed to the
following provision of FRAP 47(a)(1): “A generally applicable direction to parties or lawyers
regarding practice before a court must be in a local rule rather than an internal operating .
procedure or standing order.” Thus, he said, he would favor limiting the amendment to just local

rules.

Another member disagreed. FRAP 47(a)(1) is being ignored by some circuits, and these
circuits are in fact enforcing their IOPs against attorneys and parties. That being the case, the
uniform-effective date should apply to IOPs, as well as to local rules. ‘

Several other members disagreed. They said that “genuine” IOPs should not be subject to
a uniform effective date and that enforcement of “genuine” IOPs should not be barred until they
are received by the A.O. Courts should be able to make changes in IOPs at any time, without
notice, comment, or other restriction. If a court attempts to enforce an improper IOP — that is,
an IOP that is in fact operating as a local rule — attorneys and parties can rely upon FRAP
47(a)(1) for protectlon

A member asked about the choice of December 1 as the uniform effective date. She
wondered whether January 1 would work better. She pointed out that, although it is rare, it is
possible for Congress to make changes in a proposed amendment to FRAP as late as
November 30. If Congress does so, circuits will not have time before December 1 to make
conforming changes in their local rules.

Another member said that he favored December 1 over January 1. Last minute changes
by Congress are quite rare. Circuits can protect against such changes by making amendments to
their local rules contingent upon a proposed amendment to FRAP taking effect unchanged. Also,
the proposed amendment would permit circuits to change local rules instantly in cases of
“immediate need.” Were Congress to alter a proposed amendment to FRAP at the last mmute
that alteration might very well provide “immediate need.”

The member continued by pointing out that using January 1 as the uniform effective date
would create another problem — a problem that was much more likely to arise. Amendments to
FRAP take effect on December 1. Often, those amendments require circuits to change their local
rules. If those changes had to take effect on January 1, there would be a one month gap between
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the effective date of the change in FRAP and the effective date of the conforming changes in the
local rules. :

A member suggested that the last paragraph of the draft ACN be eliminated. He found it
more “preachy” than “explanatory.” Other members disagreed. Although they conceded that the
last paragraph may be a bit “preachy,” they thought it important that the Advisory Committee
make clear its frustration with the proliferation of local rules.

A member suggested that the citation to the Sisk article be removed from the ACN.
‘Others supported the suggestion.

A member said that, although she would vote for the amendment, she continued to be
concerned about the possible burden that it would place on the A.O. She admitted that she could
not immediately think of a better alternative, but she might want to discuss the matter again
before the amendment is sent to the Standing Committee.

Another member said that he doubted whether the amendment would create any
appreciable burden on the A.O. The vast majority of changes in local rules will take effect on
December 1, and the public will receive notice of those changes long before December 1. With
rare exceptions, there simply will be no need for attorneys to call the A.O.

A member moved that the amendment and ACN be approved, with two changes:

1. IOPs should be removed from the scope of the amendment, and all reference to
them should be removed from the ACN. And

2. The citation to the Sisk article should be removed from the ACN.
The motion was seconded. The motion carried (unanimously).

The Reporter said that he had neglected to bring to the attention of the Committee the
changes in the amendment that had been recommended by the Subcommittee on Style.

First, the Subcommittee recommended that the capﬁon of FRAP 47(2)(1) be changed
from “Promulgation of Local Rules” to “Adoption and Amendment.” After a brief discussion,
the Committee accepted the suggestion by consensus.

Second, the Subcommittee recommended that proposed FRAP 47(a)(1)(C) be changed so
that it would be written in the singular — that is, so that it would refer to “An amendment to a
local rule” instead of to “An amendment to the local rules.” A member pointed out that this
would change the meaning of the rule. The addition of a new local rule — which should take
effect on the uniform effective date and should be filed with the A.O. — would always constitute
“[a]n amendment to the local rules,” but might not constitute “an amendment to a local rule.”
By consensus, the Committee rejected the suggestion of the Subcommittee.
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Third, the Subcommittee recommended deleting “must take effect” and substituting in its
place “becomes effective.” Several members objected that the Subcommittee’s recommendation
would make the rule sound less prescriptive and more descriptive. A member moved that the
Subcommittee’s suggestion be rejected. The motlon was seconded. The motion carried

(unammously)

Finally, the Subcommittee recommended deleting “determines that there is an immediate
need for the amendment” and substituting in its place “orders otherwise.” The Reporter pointed
out that the Subcommittee’s suggestion would have significant substantive consequences, by
changing the rule from one that permitted deviations from the uniform effective date only when
there was an “immediate need” to one that permitted deviations for any reason or no reason.
Several menibers agreed. By consensus, the Committee rejected the Subcommittee’s suggestion.

A member moved that the phrase “promulgated or amended,”. which‘api)earsat the end of
the first sentence of proposed FRAP 47(a)(1)(B), be changed to “adopted or. amended,” so as to
be consistent with the new caption. The mot1on was seconded The motion carried

(unammously)

1

G. Ttem No. 97-41. (FRAP 4— orders entered on motion for writ of error coram
nobis)

Judge Garwood announced that consideration of Item No. 97-41 would be postponed
until after lunch, so that Solicitor General Waxman could be present for the discussion.

V. Discussion Items

Inquiry from the Executive Committee of the Judicial Conference Regarding the
Shortening of the Rules Enabling Act Process

After the agenda book was compiled, Judge Garwood received a copy of a letter written
by Judge W. Terrell Hodges, Chair of the Executive Committee of the Judicial Conference, to
Judge Alicemarie H. Stotler, Chair of the Standing Committee, in which Judge Hodges asked
that each of the Advisory Committees share its views regarding “whether the Rules Enabling Act
time frames could be shortened without doing violence to the rulemaking process.” Judge
Garwood opened up Judge Hodges’ question for discussion. :

A member expressed support for the idea. He would eliminate the need for the Standing
Committee to approve rules for publication, and thus cut several months out of the process.
Other members disagreed. They pointed out that the Standing Committee now often returns
proposed amendments to Advisory Committees for more work before publication; if the Standing
Committee could not do so until after publication, the Rules Enabling Act process might actually
be lengthened, as the first round of notice-and-comment would often be for naught.
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‘Mr. Rabiej said that another p0351b1hty that had been discussed was publishing proposed
amendments twice each year. He said that, while semiannual publication would speed the
process, concerns had been expressed about the burden to the bench and bar. A member said that
he thought that the bench and bar would trade the minor additional inconvenience for a speedier
and more responsive process.

‘Mr. Rabiéj said that the A.O. was now attempting to determine how much time various
proposals-would shave from the process. He said that one of the difficulties in making reforms is
workmg around the statutory deadlines. ,

Mr. McCabe said that one optlon that had been suggested was a special expedited |
schedule for rulemaking that would apply when a rule had to be proposed in response to
somethlng that Congress had done or was considering doing.

After further discussion, the Committee agreed, by consensus, that it was the sense of the
Committee that the Rules Enabling Act process was too lengthy and that the Judicial Conference
should solicit and study. proposals for shortening the process, but that, without having any such
proposals before it, the Committee could not offer more specific advice.

A. Recommendation of the Technology Subcommittee Regardmg the Receipt of
Comments on Proposed Rules Via the Internet

The Standing Comm1ttee s Subcommittee on Technology has proposed that, for a trial
period of two years, members:of the public be permitted to submit comments on proposed
amendments to FRAP and the other rules via e-mail. Reporters would not be obliged to -
summarize comments received via e-mail, although the A.O. would briefly acknowledge each
comment by return e-mail. Mr. Gene W. Lafitte, Chair of the Subcommittee on Technology, has
asked the Advisory Committees for their comments on the proposal.

Mr. Rabiej described the Subcommittee’s proposal, answered 2 couple of quéstions about
it, and informed the Committee that the Advisory Committee on Civil Rules and Advisory

Committee on Bankruptcy Rules had already approved the proposal. After a bnef discussion, the
Comm1ttee reached a consensus that it, too, favored the proposal.

B. Item No. 97-14 (FRAP 46(b)(1)(B) — attorney conduct)

Judge Garwood announced that consideration of Item No. 97-41 would be postponed
until after lunch, so that Solicitor General Waxman could be present for the discussion.

C. Item No. 91-17 (uniform plan for publication of opinions)
‘Judge Garwood reported that he wrote to the chief judges of all of the circuits to seek

their input regarding the Committee’s consideration of rules governing unpublished opinions.
Almost all of the chief judges responded — as well as several other circuit judges — and the
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judges were virtually unanimous in there opposition to any rulemaking on the topic. In March,
Judge Garwood appeared in person at a meeting of the chief judges. Again, the chief judges were
almost unanimous — and, on the whole, quite emphatic — that this Committee should not
propose rules governing unpublished opinions.

Judge Garwood said that the chief judges seemed to be motivated in part by a fear that the
Committee would propose rules that barred judges from designating opinions as ‘unpublished.
Judge Garwood said that he tried to assure the chief judges that the Committee had no such
intention, but instead was concerned about such matters as, the conflicting local rules regardmg
the citation and precedential effect of unpublished decisions. Judge Garwood said that,
notvv'lthstandmg his assurances, the chief judges remained adamant that they did not want
national rulemaking on the topic of unpublished decisions. . TR

Judge Garwood pointed out that the chief judges make up half of the voting membership
of the Judicial Conference, and that the other half of the voting membership — district court
judges from each circuit — was likely to defer to the chief judges on this matter. It is thus clear
to Judge Garwood that rules regarding unpublished decisions have no chance of clearing the
Judicial Conference in the foreseeable future. For that reason, Judge Garwood suggested that the
Committee remove Item No. 91-17 from its study agenda.

A member wondered whether the Committee might propose a rule addressing only the
question of whether unpublished decisions should be treated as precedential. Judge Garwood
responded that he had discussed that precise topic with the chief judges, and that they were
overwhelmingly opposed to national rulemaking on even that narrow issue. A member added
that, in her view, Chief Judge Arnold and others make a persuasive case that the Advisory
Committee does not have authority to promulgate rules regarding the precedential effect of
unpublished opinions. She also said that there is no charice that judges would accept any rules
that limit their ability to designate opinions as unpublished. Unpublished opinions are a way of
life; in the Fourth Circuit, for example, fewer that 20% of cases result in published opinions.

Mr. Preston asked whether, notwithstanding the strong reaction of the chief judges, it
might still be worthiwhile to pursue rulemaking on the isolated question of the citation of
unpublished opinions. He said that conflicting local practices (both written and unwritten) on the
subject create a hardship for government attorneys and others who practice in more than one
circuit. He said that the Solicitor General would support a rule providing that unpublished
opinions may be-cited; such a rule would preempt local rules to the contrary.

Judge Garwood responded that he agreed with the Solicitor General in principle and
doubts both the wisdom and constitutionality of local rules that purport to bar attorneys from
citing unpublished opinions. Judge Garwood pointed out that attorneys can cite a wide variety of
non-precedential sources, ranging from the opinions of district courts to law review articles to
treatises to Hale’s Pleas of the Crown. All of these sources are cited only for their persuasive
value. He does not understand why a court would single out one source — unpublished opinions
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— and bar their citation. But Judge Garwood said that it is nevertheless clear to him that any
rules on the citation of unpublished opinions have no chance of clearing the Judicial Conference.

Ms. Judith McKenna from the Federal Judicial Center (who had joined the meeting a few
minutes earlier) asked whether the chief judges understood that three circuits do not.make their
unpublished decisions available to LEXIS or Westlaw. Judge Garwood responded that they did;
at their meeting, that fact was expressly mentioned. - .

At this point, L. Ralph Mecham, Director of the A.O., joined the meeting, welcomed the
Committee to the Judicial Conference Center, and expressed appreciation to the Committee for
its contribution to the rulemaking process

Judge Garwood noted that also pending on the Commlttee s agenda were Item Nos. 97-10
and 97-28, proposals to bar the circuit courts from disposing of appeals by order. Judge
Garwood said that he did not survey the chief judges on these proposals, in part because he was
afraid that these proposals would draw such fierce opposition that they would detract from the
questions about unpublished opinions. However, Judge Garwood did mention these proposals to
the chief judges at their meeting, and the reaction was exactly as expected: The chief judges
were unammously and adamantly opposed to any rule that would reqmre an opinion in every
case. . \ ‘ C : :

A member said that he understood the need of courts to dispose of appeals by
unpublished opinions. But he remained concerned about the way in which the practice gives an
advantage to the Department of Justice, large insurance companies, and others who litigate

- frequently in the federal courts. Those litigants can collect and organize unpublished decisions,

and thus have a better sense of a court’s thinking on a particular issue than their opponents.
However, the member said, he'recognizes the strength of the chief judges’ sentiment against
rulemaking. Other members expressed similar concern, but likewise acknowledged the reality of
the chief judges’ opposition to rulemaking on-this topic.

A member said that she was most bothered by the fact that three cireuits do not even
make their unpublished opinions available to LEXIS and Westlaw. She said that this aggravated

the disparity between “rich” a‘md “poor” — or at least between frequent litigators and infrequent

litigators. She also said that, as a matter of policy, the public should have free and convenient .
access to the work of the circuit courts. She wondered what was the motivation for keeping
unpublished opinions from LEXIS-and Westlaw. -

Mr. Fulbruge explained that the Fifth Circuit was one of the three circuits that did not
provide their opinions to LEXIS and Westlaw. He stressed that the opinions were not “secret”;
anyone can walk into the court’s library and read any unpublished decision. But, in response to
questions from the Committee, Mr. Fulbruge conceded that the unpublished opinions were not on
computer and not organized 1 inany way other than chronologically. Thus, anyone who wanted to
look for unpublished opinions of the Fifth Circuit on a particular issue would have no alternative

but to read through thousands ef opinions.
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Ms. McKenna said that, in addition to the Fifth Circuit, the Third and Eleventh Circuits
did not provide their unpublished opinions to LEXIS and Westlaw. She said that while,
technically speaking, the unpublished opinions of these circuits were not “secret,” secrecy was
the practical effect of the refusal to provide the opinions to LEXIS and Westlaw. She expressed
the view that this practice gives rise to the appearance of courts working in secrecy, which is
unfortunate. She added that the Second Circuit, after being accused by a newspaper reporter of
using unpublished opinions in improper ways decided to provide its unpublished opinions to
LEXIS and Westlaw — not because it agreed, with the reporter, but because it concluded that
whatever was gained by Wlthholdmg the oplmons from LEXIS. and Westlaw was not worth the
suspicion that was created. L ‘

A member said that, in his experience, almost all unpublished opinions would be virtually
useless to litigators or the court. Another member d1sagreed, in her experience, while most
unpublished. opm1ons are not helpful, occaswnally they can ass1st ht1gants and influence judges.

J udge Ahto said that his court the Third Circuit, did not prov1de its unpublished opinions
to LEXIS and Westlaw and that he supported. the decision. Judge Alito said that he didn’t
understand the purpose of designating opinions:as “unpublished” and then giving them to LEXIS
and Westlaw for electronic dissemination, which, in today’s world is the equivalent, of
publication. In his view, it:is the other circuits — the ones who de51gnate their opinions as
“unpublished” but then asa practlcal matter, “pubhsh” them electronically — who are acting
1ncon51stently . ; :

A member Wondered whether the Comm1ttee might propose arule that would provide
that an opinion would have to be published upon the request of any member of the court. Several
members responded that, as a practical matter; that is already the practice in all circuits. No court
will refuse the request of one of its judges that an opinion be published.

[
Lo

A member said that, given the opposition of the chief judges to rulemaking regarding
unpublished opinions, she was willing to drop the subject from the Committee’s study agenda.
However, she said that she would like the Committee to try in some way to get the Third, Fifth,
and Eleventh.Circuits to provide their unpublished opinions to LEXIS and Westlaw. She said
that she was not necessarily talking about proposing a rule; something as 51mple as a letter might
work. Other members agreed. :

Judge, Alito expressed doubt that such a letter would change the minds of his colleagues
on the Third Circuit. He said that the Third Circuit was well aware that it was in the minority in
not providing unpublished opinions to LEXIS and Westlaw, but that most of the Judges felt
strongly about it and were unlikely to change their views.

The Committee continued to discuss v‘vhe‘ther unpublished opinions are valuable, and thus

whether litigators who can afford to collect those opinions or research those opinions on LEXIS
and Westlaw have an advantage. Some members of the Committee asserted that unpublished
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opinions have very little value and thus having access to them confers no real advantage to a
httgator Other members dlsagreed ‘

One member said that he was concerned that a vicious c1rc1e was developmg One of the
reasons why there are a lot of unpublished opinions is that there are a lot of frivolous appeals, but
one of the reasons why there are a lot of frivolous appeals is that there are so few pubhshed
opinions describing a court’s thinking on various issues. ~

With that the Cornmittee bfoke for lunch Following the lunch break, Soliciter General
Waxman joined the Committee, and the Committee resumed 1ts dehberatlons on Item No. 91-17.

Judge Garwood said that he was prepared to entertaln the followmg motlon Item No 91-
17 would be removed from the Committee’s study agenda, without prejudice to any specnﬁc
proposals regarding unpubhshed opinions that might be made in the future, At the same t1me ‘
Judge Garwood would appoint a subcommittee to discuss whether and how the Third, Fifth, and
Eleventh Circuits:might be encouraged to provide their unpublished opinions to LEXIS and
Westlaw. A member made the motlon suggested by Judge Garwood The motmn was seconded.
The motion carried (unammously)

Judge Garwood appointed a subcommittee consisting of Judge Alito, Judge Motz, and
Mr. Meehan, asked Judge Motz to chair the subcommittee, and asked Judge Kravitch if she
would work with the subcommittee in her capacity as liaison from the Standing Committee.

D. Item Nos. 97-10 & 97-28 (require opinions in every case)

Item Nos. 97-10 and 97-28 (regarding proposals to bar the courts of appeals from
disposing of appeals without opinion) were discussed at the same time as Item No. 91-17
(regarding proposals to regulate the use of unpublished opinions). By consensus, the Committee
agreed to remove these items from its study agenda.

IV. Action Items

G. Item No. 97-41 (FRAP 4 — orders entered on motion for writ of error coram
nobis) '

The Committee returned to Agenda Item IV(G), consideration of which had been
postponed until after lunch so that the Solicitor General could participate in the deliberations.

Solicitor General Waxman briefly introduced Item No. 97-41. He said that there is a
“live dispute” over whether the writ of error coram nobis is still available in federal court. In
United States v. Morgan, 346 U.S. 502 (1954), the Supreme Court held, 5-4, that litigants could
continue to seek a writ of error coram nobis in federal court, at least when the applicant had been
convicted of a crime, served his full sentence, and been released from custody, but was
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continuing to suffer some legal disadvantage on account of the conviction. However, in Carlisle
v. United States, 517 U.S. 416, 429 (1996), the Court said in dicta that “‘it is difficult to conceive
of a situation in a federal criminal case today where [a writ of coram rnobis) would be necessary
or appropnate ”

“The Solicitor General said that the government was not asking the Committee to take a
position on this issue. Rather, the concern of the government was much narrower: At present,
the circuits are split on the question of whether the time to appeal an order granting or denying an
application for a writ of error coram nobis should be as provided in FRAP 4(a) (whichl governs
appeals in civil cases) or as provided in FRAP' 4(b) (which governs appeals in criminal cases).
The government seeks the Committee’s help in resolving this split. The government prefers that
the time limitationsiof FRAP 4(a) apply, but the government can accept the time limitations of
FRAP 4(b). From1 the government’s perspective, the important thing is;to get a umform national
rule; the government is less concerned about which rule is adopted. .

The Comm1ttee cons1dered the follong proposed amendment and ACN:

Rule 4. Appeal as of nght — When Taken

(1) Appealin ‘ai‘Civ‘il Case.
L ‘

(1)  Time for Filing a Notice of Appeal.

(A)  Inacivil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c),
the notice of appeal required by Rule 3 must be filed with the district clerk
within 30 days after the judgment or order appealed from is entered.

(B)  When the United States or its officer or agency is a party, the notice of
appeal may be filed by any party within 60 days after the judgment or
order appealed from is entered.

(C)  An appeal from an order granting or denying an application for a writ of
error coram nobis is an appeal in a civil case for purposes of Rule 4(a).

Advisory Committee Note

Subdivision 4(a)(1)(C). The federal courts of appeals have reached conflicting
conclusions about whether an appeal from an order granting or denying an application for a writ
of error coram nobis is governed by the time limitations of Rule 4(a) (which apply in civil cases)
or by the time limitations in Rule 4(b) (which apply in criminal cases). Compare United States v.
Craig, 907 F.2d 653, 655-57, amended 919 F.2d 57 (7th Cir. 1990), cert. denied, 500 U.S. 917
(1991); United States v. Cooper, 876 F.2d 1192, 1193-94 (5th Cir. 1989); and United States v.
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|Keogh, 391 F.2d 138, 140 (2d Cir. 1968) (applying the time limitations of Rule 4(a)); with Yasui

v. United States, 772 F.2d 1496, 1498-99 (9th Cir. 1985); and United States v. Mills, 430 F.2d
526, 527-28 (8th Cir. 1970), cert. denied, 400 U.S. 1023 (1971) (applying the time limitations of
Rule 4(b)). A new part (C) has been added to Rule 4(a)(1) to resolve this conﬂlct by providing
that the tlme 11m1tat10ns of Rule 4(a) Wﬂl apply.

Subsequent to the enactment of Fed. R. Civ. P. 60(b) and 28 U. S.C.§ 2255, the Supreme
Court has recognized the continued availability of a writ of error coram nobis in at least one
narrow circumstance. In 1954, the Court permltted a htlgant who had been convicted of a crime,
served his full sentence, and been released from prison, but who was contmulng to suffer a legal
disability on account of the conviction, to seek a writ of error coram nobis to set aside the'
conviction. United States v. Morgan, 346 U.S. 502 (1954). Asthe Court recognized, in the
Morgan situation an app11cat10n for a writ of error coram nobis “is of the same general character
as [a motion] under 28 U.S. C. §2255.” Id. at 506 n. 4. Thus it seems approprrate that the time
limitations of Rule 4(a), 'which apply when a d1str10t court grants or demes rehef under 28 U.S.C.
§ 2255, should also apply when a district court grants or denies a wr1t of errof‘ coram nobis. In
addition, the strong pubhc interest in the speedy resolution of criminal appeals that is reﬂected in
the shortened deadhnes of Rule 4(b) is not present in the Morgan srtuat1on as the party seekmg
the. writ of error coram nobzs has already serv‘ed‘ hrs or her ﬁﬂl sentence ‘

Notwithstanding Morgan, it is not clear whether the Supreme Court continues to believe
that the writ of error coram nobis is avallable in federal court. In civil cases, the writ has been
expressly abolished by Fed. R. Civ. P. 60(b) In crrmmal cases, the Supreme Court has recently
stated that it has become ““difficult to conceive of a situation’” in which the writ ““would be
necessary or appropriate.’” Carlisle v. United States, 517 U.S. 416, 429 (1996) (quoting United
States v. Smith, 331 U.S. 469, 475 n.4 (1947)). The amendment to Rule 4(a)(1) is not intended to
express any view on this issue; rather, it is merely meant to specify: tnne 11m1tat10ns for appeals in
those cases in. Wthh federal courts determine that they have authority to 1ssue the writ.

Rule 4(a)(1)(C) apphes only to motions that are in substance, and not merely in form
applications for writs of error coram nobis. Litigants may bring and label as applications for a
writ of error coram nobis what are in reality motions for a new trial under Fed. R. Crim. P. 33 or
motions for correction or reduction of a sentence under Fed. R. Crim. P. 35. In such cases, the

- |time 11m1tat10ns of Rule 4(b), and not those of Rule 4(a) should be enforced.

A member noted that the draft amendment provided that an appeal from an order
disposing of an application for a writ of error coram nobis “is an appeal in a civil case for -
purposes of Rule 4(a).” He wondered whether there were any other rules in FRAP — other than
FRAP 4 — that treated civil and criminal cases drfferently If so, he said, the amendment might
have to be expanded to provide that coram nobis appeals should also be treated as civil cases for
the purposes of those other rules. Neither the Solicitor General nor any other member of the
Committee could think of any such rules.
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A member was concerned about the ACN stating that the amendment “is merely meant to
specify time limitations for appeals in those cases in which federal courts determine that they
have authority to issue the writ.” That phrase is misleading. The time limitations of FRAP 4(a)
should apply even if the reason why the district court declinesto issue the writ of error coram
nobis is that it concludes that it does not “have authonty to issue the writ.” As written, though,
the ACN suggests that only if the district court first concludes that it has authonty to issue the
writ would the time hmxtatrons‘ of FRAP 4(a) apply.

A member sald that the ambrgu1ty could be eliminated if a period were inserted after the
word “appeals” and the remamder of the sentence deleted Another member agreed, and moved
that the amendment and ACN be approved Wrth the change to the ACN that had been suggested.
The motlon was seconded ‘ ‘ ‘ , M

A member asked how often appeals from grants or denials of apphca’aons for the writ of
ErTor coram nobzs ‘jare heard. Another member said that, on his court, there were, on average
probably, two or three such appeals heard each year. The Reporter. said that he had briefly
researched tlus q tion and found that such appeals were quite infrequent. The Solicitor ‘
General agreed said that he thought that amendmg FRAP 4 was still worthwhile. It is likely
to be several 3 yeéars' efore; the ‘Supreme Court decrdes whether the writ still ex15ts in the
meantime, there is a purely procedural conﬂ1ct that can easrly be resolved by amendmg FRAP..

A member asked whether the district courts treated applications for the writ as civil cases
or as criminal cases. The practice of the district courts is relevant to whether the time limitations
of FRAP 4(a) or FRAP 4(b) should apply, as the practice of the district courts creates ;‘
expectatmns about the practlce of the appellate courts. : ’

i

The Solicitor General responded that an application for a writ of error coram nobisis |
similar to a motion under 28 US.C. § 2255. Section 2255 motions are treated as civil matters, |
and thus attorneys are likely to expect that applications for writs of error coram nobis will be |
treated similarly. If the shorter deadlines of FRAP 4(b) are applied to coram nobis appeals, |
attorneys will get “trapped” and bring challenges; to the validity of the rule. But if the longer |
deadlines of FRAP 4(a) are applied, the only surprise awaiting attorneys will be that they have |
more time to file their appeals than they thought

»‘

Mr. Spaniol asked whether adopting the amendment might make it more hl(ely that the ﬂ
Supreme Court will continue to recognize the validity of the writ. A couple members responded
that they thought not, given that the ACN clearly states that the Committee takes no position on
that question.

The motion carried (unanimously).
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V. Discussion Items
B. Item No. 97-14 (FRAP 46(b)(1)(B) — attorney conduct)

The Committee turned to Agenda Item V(B), consideration of which had been postponed
until after lunch so that Solicitor General Waxman could participate in the deliberations. Judge
Garwood asked the Reporter to introduce Item No. 97-14. ‘ :

The Reporter said that the Standing Committee is determined to do something about the
wide variety of local rules governing attorney conduct. At its last meeting, the Standing |
Committee indicated that it wanted the Advisory Committees to provide their views on several
issues. The Reporter said that, as he understands it, the Standing Committee is looking for input
on eight questions. Those questions are described in a memo that the Reporter distributed to the
Advisory Committee. ST

The Reporter mentioned that, earlier this week, he received a call from Prof. Daniel
Coquillette, the Reporter to the Standing Committee. Prof. Coquillette said that he would be
unable to attend the Advisory Committee’s meeting and participate in its deliberations on the
eight questions. He asked, though, that the Reporter describe for the Committee some recent

* developments, as well as some of Prof. Coquillette’s thoughts about the eight questions.

Question No. 1: ‘As an original matter, would this Committee seek to amend
Rule 46 even if action were not being taken to address the problem of conflicting
- standards of attomey conduct in the tnal courts” :

The Reporter explained that what seems to be driving Standing Committee action on
attorney conduct is the lack of uniform national standards. However, FRAP is the one set of
rules that contains a uniform national standard governing attorney conduct — the “conduct
unbecomlng” standard of FRAP 46(b)(1)(B) Prof. Coquillette concedes that a uniform national
standard applies in the appellate courts and that the appellate courts have had few problems with
it. He nevertheless believes that FRAP 46 should be amended because “conduct unbecoming™ is
extremely vague

Question No. 2: If the FRCP and FRCrP are amended to adopt one or more of the

proposed Federal Rules of Attorney Conduct, would this Committee be willing to

amend Rule 46(b)(1)(B) to replace the “conduct unbecoming” standard with

whatever approach is adopted for the district courts?

Prof. Coquillette said that he understands the desire of thls Comm1ttee to take a backseat
role in the deliberations over attorney conduct standards. However, he very much hopes that if
uniform rules are adopted for the disttict courts, FRAP 46 will be amended to mcorporate those
standards.
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Question No. 3: If this Committee is inclined to amend Rule 46(b)(1)(B) to
replace the “conduct unbecoming” standard with whatever approach is adopted
for the district courts, are the amendment to Rule 46 and the Advisory Committee
Note drafted by Prof. Coquillette acceptable?

Prof. Coquillette had originally asked for comments on an amendment to FRAP 46 and
ACN that he had drafted. However, Prof. Coquillette told the Reporter that, for several reasons,
such input had become less urgent. First, at the Advisory Committee meetings that Prof.
Coquillette has attended so far this spring, it was clear that there are deep divisions over the
proper approach to regulating attorney conduct,.and it will take some time to resolve those
disputes. Second, it has also become clear that there is a lot of sentiment for coordinating the
Standing Committee’s work oniattorney conduct issues with the work of the ABA’s “Ethics
2000” project. And third, the Advisory Committee on Bankruptcy Rules has asked the Federal
Judicial Center to conduct a study to assist the Committee in deciding what approach it should
take. That study will take at least a year. !

Question No. 4: Which of the four approacﬁes being considered by the Standing
Committee should be adopted for the district courts?

As noted, the Standing Committee’s activities.on the attorney conduct issue arise from
the Committee’s concern about the variety of conflicting standards in the district courts. For that
problem to be solved, one of two approaches must be adopted. First, the Standing Committee
could recommend a single rule that would provide that state standards will govern attorney
conduct in federal court. This approach — the “dynamic conformity” approach — would
essentially put the Rules Committees — and the federal courts — out of the business of drafting
attorney conduct standards. Second, the Standing Committee could recommend a
comprehensive set of Federal Rules of Attorney Conduct (“FRAC”). This would put the Rules
Committees — and the federal courts — deeply ir the business of drafting attorney conduct
standards. The disagreements over how attorney conduct in federal courts should be regulated
essentially relate to where on the continuum between, on the one hand, total deference to state
standards, and, on the other hand, comprehensive federal regulation the Standing Committee
should come to rest. ‘ «

The Reporter said that it is his impression that this general debate has been “hijacked” by
the fight over the enforcement of Model Rule 4.2 against federal prosecutors. On one side of this
debate are the state judges, who favor the dynamic conformity approach, and thus the application
of Rule 4.2 against federal prosecutors. On the other side of this debate is the Justice
Department, which opposes the dynamic conformity approach as being insufficiently protective
of important federal interests, including the federal interest in not having Rule 4.2 enforced
against federal prosecutors. The Reporter said that Prof. Coquillette and others seem to be trying
to find a compromise position — for example, a very limited set of federal rules, with most
attorney conduct issues being left to state regulation — but they will have trouble succeeding
until the dispute over Rule 4.2 is resolved.

-34-

F

.

5

A

=

T

-

)

|

F

]

7

ta!; _



aEel

=1

1

™ 3y oo

1

s M

1

}

S T G T

T U f

r

_« ' Prof. Coquillette informed the Reporter that the Advisory Committees that have already

met this spring were deeply divided over this issue, with many members sympathizing with the
position of the state judges, and many other members sympathizing with the position of the
Justice Department.

Question No. 5: Who should have primary respon51b111ty for drafung the Federal
Rules of Attomey Conduct?

The Reporter said that, at the January meeting of the Standing Committee, Prof
Coquillette advocated that work on drafting the FRAC be done by the Advisory Committees or
by an ad hoc committee comprised of members of each of the Advisory Committees. The
Reporters to the Advisory Committees disagreed, arguing that the members of the Advisory
Committees were not selected for their expertlse on legal eth1cs and already have plenty of work
to do.

In his telephone conversation with the Reporter, Prof. Coquillette said that it has “already
been decided” that an ad hoc committee comprised of two members of each Advisory Committee
and a representative of the Department of Justice will work on drafting the FRAC. Asto the
concerns about the lack of expertise of Advisory Committee members, Prof. Coquillette said that
such expertise ex1sts on the Standmg Committee.

Questlon No 6: Should the Federal Rules of Attorney Conduct be promulgated as
ta.nd alone” set of rules or as an appendix to the FRCP and/or the FRCrP‘7

Prof. Coqulllette sald that the Advisory. Comrmttees that have already d1scussed this
question were of the view that its answer depends upon what approach is adopted. If the
Standing Committee decides to adopt a single dynamic conformity rule, that rule should probably
be part of the rules of appellate, civil, and criminal procedure. If the Standing Committee
decides to adopt a comprehensive set of FRAC, those rules should probably be promulgated as a
stand alone set of rules. :

Question No. 7: Does the Standing Committee have authority under the Rules

Enabling Act to promulgate rules governing attorney conduct? : ~

Prof. Coquillette said that this issue, which had been pressed by the Reporters at the
Standing Committee meeting, was “not a concern,” as federal courts are already deeply involved
in enacting local rules governing attorney conduct. The question for the Standing Committee is
merely whether to replace the rules that already exist with national rules.

The Reporter said that he was not as confident as Prof. Coquillette about whether the
Rules Enabling Act provides authority to promulgate rules governing attorney conduct.. The
Reporter said that he had no doubt that the Rules Enabling Act provided authority to regulate
attorney conduct that was closely related to court proceedings — such as conduct that occurs in
court or that impacts upon court proceedings. However, the rules drafted by Prof. Coquillette -
would sweep far more broadly and purport to govern such issues as conflicts of interests and the
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confidentiality of information, even when those issues arise in a context that is far removed from
federal litigation. -

Question No. 8: Does the Committee wish to suggest any revisions to the ten
Federal Rules of Attorney Conduct that Prof. Coquillette has drafted?

Prof. Coquillette said that the Committee need not worry about this question at this time,
because, in light of the developments discussed in connection with Question No. 3, the need for
this input has become less urgent.

Following the report of the Reporter, Judge Garwood opened the floor for comments.

A member said that he was. unclear about the scope of the rules that the Standing
Committee was contemplating. Would they address only the suspension, disbarment, or other.
discipline of attorneys? Would they affect the right of district courts to sanction conduct under
FRCP 11 or their inherent authority? The Reporter responded that, as he understood the various
proposals, none would affect the authority of district courts under FRCP 11; rather, the rules
we